





bserner, 





Vou. V;] NEW-YORK, 


JANUARY, 1847. [Mowrury Parr. 





THE LATE LORD CHIEF JUSTICE TIN- 


Nicnotas Conynenam TinpAt, ‘the late 
Lord Chief’ Justice of the- Court of Com- 
mon Pleasin “England, was !born at 
Chelmsford ‘inthe year 1776.\.He was 
descended ‘from an ancient family in the 
county of ‘Essex. His ‘father, ‘Robert 
Tindal, practised: many years as an at- 
torney at Chelmsford. 

‘Mr. Tindal went through the'usual course 
of school education:at Chelmsford, and ‘in 
the year 1795, entered: Trinity College, 
Cambridge. At the expiration of four years 
he took the:idegree of bachelor of arts, 
and in 1802, that of master of arts. ‘He 
obtained the prize of Chancellor’s Senior 
Medallist, and stood high as. a wrangler. 
He was elected:a fellow of his College in 
1803, and soon afterwards commenced 
his studies for the ‘bar at.Lincoln’s Inn. 
He was a pupil of Mr. Richardson, after- 
wards Judge Richardson. 

At that time any memberof one of the 
Inns of Court was permitted to commence 
practice as a special pleader or convey- 
ancer, the duties of which consist in -pre- 
paring pleadings or conve ‘ for. at- 
torneys. Mr.:Tindal-availed himself: of 
this permission, and practised as a special 
pleader, in which department of business 
he soon met. with considerable: success. 
This has been ithe course of. many eminent 
lawyers who. thus establish a réputation 
‘for skilful advice in‘the institution and de- 
fence of actions, the preparation of plead- 
ings and settling evidence ; and hence ac- 
quiring the corifidence of their clients, (the 
attorneys,). they are enabled to proceed 
to the bar with a sure anticipation of suc- 

“cess. Such has been the career of Mr. 

Tindal, Sir William Follet, Sir Fitzroy 
Kelly, Sir Frederick Pollock, and ma: 

other eminent individuals. 

VoL. ¥. 





‘After some ‘years practice as a special 
pet Mr. Tindal was called to the bar. 

his took place’ on the 20th June, 1809, 
and he sélected' the Northern Cireuit as 
the field’ of’ his ‘first exertions: ‘It ‘is said’ 
that during the early years of his progress 
he' had so ‘little expectation of his future 
eminence, that he applied, or had thoughts 
of applying,’ for a colonial appointment ; 
but: was dissuaded’ from expatriating him- 
self by one who knew his attainments and 
capacity, and augured ‘truly of his final 
success, 

Although Mr. Tindal: was never dis- 
tinguished as'a popular speaker, he soon 
displayed eminent powers of reasoning 
and profound knowledge of the law. The 
common law reports afford abundant evi- 
dence of the esteem m which he'was held 
as a lawyer.’ He was engaged’ in: many 
of the most difficult cases and argued them 
with logical skill and ‘great ability. 

‘The lectures at the Inns of Court, hav- 
ing long been abolished, ‘it is the.custom 
for students, after entering themselves at 
one of the Inns of ‘Court; to resort to ‘the 
chatibers of a special pleader or barrister 
in good tice and distinguished for his 
skill and learning. Certainly: no better 
choice could be made of a preceptor than 
the subject of this memoir. | Of kindand 
courteous manners, sound and discrimi- 
nating’ jadgment, great learning, pa- 
tience, and assiduity, he was precisely the 
person with whom a student, anxious: to 
acquire a knowledge of his: profession, 
would be advised to study, and accord- 
ingly we find ‘that the pupils of Mr. Tin- 
dal were numerous. Amongst others who 
had the benefit of his able advice and in- 


struction were Lord Brougham and Mr. 


Baron Parke. v4 

There is, of course, no better test of the 
esteem in which a counsellor ‘is. held !for 
his legal attainments. than the ‘frequency 
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apothecary, carried on by the defendant 
in Park-street, Camden Town; and the 
defendant covenanted that he should not 
nor would, directly or indirectly, by him- 
self, or in co-partnership with any other 
person or persons, carry on or exercise, his 
practice or profession as a surgeon and 
apothecary, or either of them, either by 
residing or visiting any patient within the 
distance of three miles from the then place 
of business of the defendant, in Park- 
street aforesaid : and that in case of any 
breach of this covenant, the defendant 
should and would pay to the plaintiff, the 
full sum of 500/., to be recovered against 
the defendant as and for liquidated da- 
mages, andnotas a penalty. Afterthe exe- 
cution of this deed, the defendant attended 
several ladies in their confinement, within 
thethree miles, and on one occasion receiv- 
edasumof 14/.14s. for his services ; but he 
attended these persons with the knowledge 
and consent of the plaintiff, in consequence 
of a request by him that the defendant 
should for a time continue to visit the pa- 
tients, to keep the connexion together : 
and the jury in an action on the covenant, 
found that the defendant in these instances 
exercised the practice and profession of 
a surgeon, for the purpose of assisting the 
plaintiff. The court held—l1st, that for a 
breach of this covenant, the measure of 
damages was the full sum of 500/.; but 
2dly, that the above facts did not con- 
stitute a breach of the covenant. Ravzwlin- 
son v. Clarke, 14 M. & W.187. See also 
Cordwent v. Hunt, 8 Taunt. 596; West 
v. Blakeway, 2 M. & G. 729; 3 Scott, 
N. R. 199. 


ASSIGNMENT IN FRAUD OF CREDI- 
TORS. 

An assignment of goods in fraud of 

creditors is valid as between parties to 

the deed, and as between either party and 


astranger. A sheriff claiming to seize 
the goods on behalf of a judgment credi- 
tor is a stranger within this rule, if he 
does not prove the legal authority under 
which he is seized on behalf of such credi- 
tor. For this purpose it is sufficient, in 
trespass for the seizure, if he prove the 
writ. And there is some evidence of the 
writ, if the plaintiff puts in the sheriff’s 
warrant to his officer, and that recites a 
writ at the suit of the judgment creditor. 





The judge, in an action brought against 
the sheriff, as above, left it to the jury to 
say, whether or not the parties to the al- 
leged fraudulent conveyance meant any 
thing to pass by it; the jury found in the 
negative ; and a verdict was taken for the 
defendant. The case went to the jury 
without notice of any proof that the she- 
riff acted under a writ sued out by the 
judgment creditor, the effect of the recital 
in the warrant being overlooked by all par- 
ties. A new trial was moved for, on the 
ground that the sheriff, if standing in the 
situation of a stranger, could not impeach 
the deed ; and the court was of this opin- 
ion; but, on showing cause, the effect of 
the recital in the warrant was pointed out 
and admitted by the court. 

The court were of opinion that a new 
trial ought not to be granted on the ground 
merely, that the cause had been tried on 
an assumption, that the alleged fraud would 
be a defence to the sheriff, without taking 
the jury’s opinion on the effect of the re- 
cital as showing his right to make such de- 
fence. Bessey v. Windham, 6 Q. B. 166. 
See also Doe d. Roberts v. Roberts, 2 B. & 
Ald. 367; Haynes v. Hayton, 6 Law J. 
K. B. 231. 7 B. & C. 293, n. (1); Goss 
v. Qainton, 3 Man. & G. 825; Wright v. 
Doe d. Tatham, 7 A. & E.313; Crease 
v. Barrett, 1 Cro. M. & R. 919; S.C. 
5 Tyr. 458; De Rutsen v. Farr, 4 A. & 
EK. 53. 





Criminal Law. 


CONVICTION. 


A sUMMARY conviction is bad which does 
not show that the evidence was given in 
the presence of the party charged. 

The same rule applies to warrants of 
commitment which operate in themselves 
as convictions; thus a committal under 
the Artificer’s Act, 4 Geo. 4, c. 34, s. 3, 
of a workman absenting himself from his 
service, set forth, that “information and 
complaint hath been made before me,” 
(the justice,) “by F.,” upon the oath of 
F’., “ for that,” &c., (stating the charge) : 
“‘ And whereas, the said F., in pursuance 
of my warrant for that purpose, hath 
this day appeared before me to answer 





THE NEW-YORK LEGAL OBSERVER. 





U. S. District Court—Shepley v. Rangely. 





the said complaint, but hath not proved 
that he is not guilty of the said complaint 
and charge: and whereas, in pursuance 
of the statutes in that case,’ &c., I have 
duly examined the proofs and allegations 
upon oath of both the said parties touch- 
ing the matter of the said complaint, and, 
upon due consideration had thereof, have 
adjudged and determined the said com- 
plaint to be true, and that,” &c., (affirm- 
ing the charge) : “ and Ido therefore con- 
vict him, the said I’., of the said offence, 
in pursuance of the statutes in that case,” 
&c.: “these are therefore to command 
you,” (the constable,) &c. 

The above warrant being alone, re- 
turned to a habeas corpus ad subjiciendum. 
It was held, (1.) That it did not show that 
the evidence was given in the presence of 
F. (2.) That the court could not assume 
that there was a distinct conviction, free 
from the objection. Prisoner discharged. 
The Queen v. Fordoft, 5 Q. B. 933. 

The following cases were cited: John- 
son v. Reid, 6 M. & W. 124; Rex v. 
Baker, 2 Str. 1240; Rex v. Selway, 2 
Chit. 522. 


CONSPIRACY. 


A count for conspiracy charged that T. 
and B. conspired to cause certain goods, 
which had been and were imported and 
brought into the port of London, from 
parts beyond the seas, and in respect 
whereof certain duties of customs were 
then and there due and payable to the 
Queen, to be carried away from the port 
and delivered to the owners without pay- 
ment of a great part of the duties, with 
intent thereby to defraud the Queen ; not 
further describing the goods or the 
means of effecting the objects of the con- 
spiracy. This was held to be sufficient, 
on motion in arrest of judgment. 

T. did not appear; B. pleaded not 
guilty. On his trial it was proved that 
T. was agent for the importer of the 
goods, B., a landing waiter at the custom 
house; that it was T.’s duty (under the 
stat. 3 & 4 W. 4, c. 52, § 24,) to make 
an entry describing the quantity, &c., of 
the . goods; that a copy of such entry was 
delivered to B., who was to compare this 
copy with the goods, and if they corres- 
ponded ¢o write “ correct” on T’s. entry, 


whereupon T. would receive the goods 
on payment of the duty according to his 
entry. It was further proved, that T.’s 
entry was marked “ correct” by B., and 
corresponded with B.’s copy: that pay- 
ment was made according to the quantity 
there described ; and that the goods were 
delivered to T. Evidence was then of- 
fered of an entry by T., in his day-book, 
of the charge made by him on the im- 
porter, showing that T. charged as for 
duty paid on a larger quantity than ap- 
peared by the copy before mentioned. 
It was held that this evidence was admis- 
sible against B. 

It was proved that B. received the pro- 
ceeds of a cheque drawn by T., after the 
goods were passed. The counterfore of 
this cheque was offered in evidence, on 
which an account was written by T., 
showing, as was suggested, that the 
cheque was drawn for half the aggregate 
proceeds of several transactions, one of 
which corresponded .in amount, with the 
difference between the duty paid and the 
duty really due on the above goods. It 
was held that this was not evidence against 
B. The Queen v. Blake, 6 Q. B. 126. 
The following cases were referred to in the 
judgement: Rex v. Watson, 2 Stark. N. 
P.C. 140; Rex v. Hardy, 24 How. St. 
Tr. 199, 436, 447, 454, 865; Regzna v. 
Murphy, 8 C. & P. 305. 








U. S. District Court. 


MAINE DISTRICT. 


Before the Honorable ASHER WARE, District 
Judge. 


[In Equity.] 


Joun R. Sueptey v. James Raneexy, 
October Term, 1845. 


BILL FOR PERPETUAL INJUNCTION—TITLE— 
ADVERSE POSSESSION——-WANT OF EQUITY. 


In a suit in equity for a perpetual injunction, it ap- 
peared that the plaintiff claimed title under a 
deed from John Spring, dated April 14, 1832. 
The defendant, under a levy on an execution of 
July 9, 1839, traced back his title to a 
mortgage of Spring, of January, 1830. Neither 
party was in possession of the land, but Spring 
was in possession holding adversely to both 
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Held, that if this wasto be considered as in the na- 
ture of a bill quia timet it could not be supported 
until the title was determined by a suit at law. 

A court of equity has jurisdiction in such cases, to 
decide on facts without the intervention of a jury, 
but will not usually do so when the evidence is 
contradictory or inconclusive. 

This was more properly in the nature of a bill of 

ace. ‘To maintain such a bill when the inter- 
est of the plaintiff is present and not future, as 
in remainder or reversion, and he has a present 
right to the possession, three things must concur. 
1. He must have the actual possession. 2. ‘That 
possession must be disturbed. 3. Hisright must 
have been previously established at law. 

Where a party cannot bring his title to an imme- 
diate judicial examination, because his interest is 
future as in remainder, and because he is in pos- 
session, the only bill which can be maintained, 
is a bill to perpetuate the testimony. 

A court of equity will not entertain a bill, under 
the pretext of quieting the possession, to deter- 
mine the rights of parties where there has been 
no suit at law to try the title. 


Tue facts of this case as they appear 
in the pleadings and evidence, are shortly 
as follows. John Spring and Olive his 
wife, on the 4th of January, 1830, mort- 
gaged the land in controversy, together 
with other real estate, lying in the town 
of Saco to the Saco bank, to secure the 
payment of a note of $6000. Spring, 
April 14, 1832, conveyed by a quit claim 
deed to Ether Shepley, the equity of re- 
demption of certain lands mortgaged to 
Sarah Parkman, and by the same deed 
conveyed this land now in controversy, 
which was included in the mortgage to 
the bank, for the consideration of $1000. 
On the 9th of May, or of June, 1833,for the 
evidence leaves it uncertain which, the bank 
by their attorney, Ether Shepley, the plain- 
tiff’s grantee, entered on the land for con- 
dition broken, and,on the 9th of June, 
1836, three years having elapsed, the 
mortgage, as contended for the defendant, 
became foreclosed, and the title of the 
bank absolute. On the 13th of Septem- 
ber, 1833, the bank conveyed all its estate 
and effects to trustees, to sell and dispose 
of, for the purpose of winding up the busi- 
ness of the bank and dividing its effects 
among the stockholders. On the day 
when the time of redemption expired, 
that is, on the 9th of May or June, 1836, 
Spring offered in payment of the debt, the 
check of Webster, payable at a future day, 
but the trustees refused to receive it as 
payment, and it was left with them , as 





collateral security for the debt, and the 
following day, Spring assigned to them a 
policy of insurance on his house, which 
was included in the mortgage as further 
security. On the 13th of July, 1836, one 
month or more after the foreclosure of the 
mortgage, on the payment of the full sum 
due to the bank, the trustees at the request 
of Spring and his wife, by a deed of quit- 
claim conveyed the land to Webster, the 
money, to the amount of $5000, having 
been advanced by him, and the balance 
of the $200, or sum paid by Spring. The 
deed recites, that entry had been made to 
foreclose the mortgage and that the right 
of redemption had expired, and that Web- 
ster having at the request of Spring, paid 
the amount that would have been due on 
the mortgage, the conveyance was made 
at the request of Spring and his wife to 
Webster, and was intended to discharge 
all the title acquired by the bank. The 
deed was drawn by the plaintiff’s grantor 
and the acknowledgment taken by him. 
Webster, as is alleged in the bill and not 
denied in the answer, conveyed the land 
by deed, April 12, 1832, to Daniel Burn- 
ham, but the defendant alleges, that 
before that time, he attached the land as 
the property of Webster, in a suit against 
Webster and Burnham, and prosecuted 
his suit to judgment, on which, execution 
was issued in June, 1839, and within thirty 
days after the rendition of jadgment levied 
on the land. On the 5th of April, 1843, 
Ether Shepley conveyed his title by a 
deed of gift to the plaintiff, and he claims 
to hold the land under Spring’s deed to 
his grantor, of April 12, 1832. The de- 
fendant claimed title under his levy, tra- 
cing it back to the mortgage to the bank, 
of January 4th, 1830. 

The prayer of the bill was, that the 
land may be declared to stand redeemed 
from the mortgage, that the levy of Rangely 
may be declared to be inoperative and 
void, and that the defendant be required 
to release his title to the plaintiff, and be 
perpetually enjoined from setting it up 
against the plaintiff. 

The cause was fully argued on all the 
questions involved in the case. 


G. R. Shepley, for the plaintiff. 
E. H.and C. 8S. Davies, for the de- 


fendant. 
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Ware, District Judge~I have not 
thought it necessary to examine all the 
questions which arise out of this record, 
and which have been so elaborately and 
learnedly argued at the bar, because from 
the view that I have taken of it, the 
decision of the cause must turn on the 
single questien of the jurisdiction of the 
court. The bill seeks to draw into equity 
questions, which seems to me pro- 
perly belong to the forum of law. The 
plaintiff claims title under a deed to his 
grantor, Ether Shepley, of John Spring, 
dated April 14, 1832, and the defendant 
under a levy of an execution in his favor of 
July 9th, 1839, against Webster and Burn- 
ham, and traces back his title through 
Webster and the bank to the mortgage of 
Spring and his wife, of Jauuary 4, 1830. 
The titles of both parties are strictly legal, 
nor do I see that they are affected by any 
equities that should withdraw them from 
the cognizance of a court of law to the 
jurisdiction ofequity. There is nothing in 
them that I see, which will prevent a court 
of law from doing complete justice between 
the parties. In truth the bill does not sug- 


gest nor rely on any thing of the kind, or 


at least on any thing that should give ju- 
risdiction to equity, until the title of the 
laintiff is established at law. 

The bill sets out the title claimed by 
the defendant, and alleges that nothing 
passed by the levy, inasmuch as there 
was no foreclosure under the mortgage ; 
first, because there was no valid entry 
to forclose the three-acre lot in contro- 
versy ; secondly, because the mortgage 
was discharged by the payment of the 
debt. Then, as a ground of giving the 
court jurisdiction, it is contended that this 
outstanding claim of superior title by the 
defendant, may hang as a cloud over that 
of the plaintiff, and that he is entitled, in 
equity, to have that removed, that is to 
have the pretended title of the defendant 
declared void, and to have a perpetual in- 
junction against his ever setting it up in a 
court of law in opposition to that of the 
plaintiff. The bill may, therefore, be 
considered as in the nature of a bill guza 
timet and bearing an analogy to that class 
of bills which are brought to have void 
instruments delivered up and cancelled. 
2 Story’s Equity, § 694, 698. In these 
cases the old practice of the court was, 





when the validity of the instrument was 
in controversy, to direct a trial by jury, 
to ascertain the fact. But as the court has 
jurisdiction to determine matters of fact 
without the intervention of a jury; latter- 
ly the more convenient and less expen- 
sive course, in some cases is adopted for 
the court to determine the fact itself. 5 
Johns. Ch. 118, Smeth v. Earl. 2 Ves. jr., 
484, Newman vy. Millner. 7 Ves. 415, 
Jarvis v. White. Still it is the present 
practice of the court when the facts are 
doubtful and the evidence contradictory 
and not entirely conclusive, to take the 
opinion of a jury. 2 Story Equity, § 702. 

The validity of the defendant’s title, 
which the plaintiff asks the court to de- 
clare void and restrain him from setting 
up at law, depends on questions partly of 
fact and partly of law. It is founded on 
a levy on the land as the property of 
Webster, who devised his title under a 
deed from the trustees of the bank. It is 
not disputed that the legal estate was 
transferred by the bank to the trustees, 
and that the deed of the trustees was suf: 
ficient to convey whatever legal interest 
was vested in them at the time of the con- 
veyance. If any interest were transferred, 
and that was such an interest as could be 
taken in execution, then it is not denied 
that the levy was good to pass that to 
the defendant. The questions then which 
arise, and have been argued at the bar, 
are whether any, and if any, what estate 
passed to Webster. The argument of 
the plaintiff, is—first, that the deed was 
entirely inoperative and nothing passed ; 
or, secondly, if any thing passed it was 
only an estate in mortgage, The argu- 
ment of the defendant is, that an estate in 
fee passed, 

In the first place, was the deed wholly 
inoperative ? If sa, it must be because the 
title of the trustees was extinguished be- 
fore the conveyance by a payment of the 
debt. The debt was paid on the 12th of 
July, 1856, and the deed to Webster 
bears date, July 15th, the day following. 
If it be admitted that the mortgage title 
was extinguished by the payment of the 
debt, and that no re-conveyance was neé- 
cessary to revest the title in Spring, the 
mortgagor, (3 Mason, 520, Grey v. Jenks,) 
it is gtill true that it is the payment of the 
debt that was the operation to revest the 
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title in a mortgagor. Now the money 
was advanced by Webster, and the con- 
veyance was made to him by the direc- 
tion of Spring. The payment was the 
consideration of the deed, and in order to 
carry into effect the manifest intent of the 
parties, both must be considered as parts 
of one transaction, and the deed as ope- 
rating from the time ofthe payment. Ifthe 
deed bears a later date so as to give time 
for the estate to revest in Spring before 
the execution of a deed, and thus defeat 
its operation, the day of the date must be 
considered as a mistake, otherwise it will 
operate as a fraud on Webster. Indeed 
King in his deposition, who fixes the 
day of the payment, says that it was the 
12th of July, the day when the ceed was 
executed. There is, therefore, no doubt 
either that King is mistaken in the day of 
the payment, or that there is a mistake in 
the date of the deed. The deed must 
therefore be considered as having an 
operation to convey whatever title was 
vested in the trustees. 

What then was the title that was trans- 


ferred ? The plaintiff ’s argument is, that if 
any thing, it was only a title in mortgage at 
least as to this lot: first, because there 
was no valid entry to foreclose the lot in 


question. Ifthe deed operated merely as 
an assignment of the mortgage, then Web- 
ster, as mortgagee, had no interest in the 
land which could be taken on execution, 
and of course the defendant took nothing 
in this lot by the levy, however it might be 
with respect to the other lands set off. 16 
Mass. Rep. 345, Blanchard v. Culburnet al. 
3 Pick, 484, Eaton v. Whitney. The en- 
try of the bank was into the mansion 
house only, and the land in controversy is 
a separate lot, not adjoining the one on 
which the entry was made. Whether the 
entry was sufficient to operate on this lot, 
the facts being admitted, is a question of 
law, and if the case is properly before the 
court, it may as well decide the question 
sitting in equity as it may sitting as a 
court of law, and, in my opinion, it was | 
sufficient. It was open and peaceable, | 
and the only objection is, that a special 
entry was not made on this lot. But itis 
well settled law, that were a party having 
title enters on one parcel in the name of 
all lying within the same county, it is a 





valid entry to give him seisin of the 


whole, unless there are several tenants in 
possession claiming a freehold in several 
parcels. Litt. sect. 417. Co. Litt. 252, 
b. 8 Cranch, 250, Green v. Liter. This 
lot, though not adjoining the mansion 
house, was in the same town and in the 
possession of Spring. If the entry then 
was good to foreclose the mansion house, 
it was good to foreclose the mortgage of 
this lot. 

The entry on the land was made either 
on the 9th of May or on the 9th of June, 
1833, and the time of redemption expired 
as early, therefore, as the 9th of June, 
1836. The title of the trustees then be- 
came a fee unless there was a waiver of 
their rights. It is said that if there was 
a foreclosure, the forfeiture was waived 
and the title brought back to a mortgage 
by the trustees receiving, after the time 
for redemption had expired, other colla- 
teral securities for the debt. The argu- 
ment proceeds on this ground, that as the 
foreclosure was, by entry, in the presence 
of witnesses, that is by matter in pais, it 
may be waived by matter iz pais and the 
absolute title cut down to a mortgage, 
and that the trustees, by receiving addi- 
tional securities for the debt after the 
foreclosure, virtually admitted and ac- 
knowledge their title to be a mortgage. 
Now if it be admitted that these securities 
might be received under such circum- 
stances as would amount to a waiver of 
the forfeiture and give the mortgagor fur- 
ther time to redeem, I think it difficult 
to be maintained that they might not have 
been deposited with the trustees under 
such circumstances, and on such terms as 
would not amount to a waiver of the for- 
feiture; and King, who transacted the 
business, says in his deposition that he 
did not intend to do any thing that would 
prejudice the rights of the trustees under 
the foreclosure. Taking then the case 
as it is put by the plaintiff’s counsel, as 
this is a question of legal title depending 
on matters i pais, and to be determined 
on the weight and effect of evidence ; if 
the evidence is not quite clear, it is pre- 
cisely such a case as a court of equity 
is in the habit of sending to a jury. 
But without going into an examination of 
the evidence at large, it may be safely 
said that it is far from being clear and free 
from doubt in favor of the plaintiff, and 
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therefore I think the defendant has a right 
to have his title submitted to a jury. If 
this bill then is to be considered as in the 
nature of a bill guia timet, and to be gov- 
erned by the analogy of bills brought for 
the delivery up and cancellation of void 
instruments, my opinion is, that the de- 
fendant’s title ought to be ascertained to be 
void by a trial at law, and the verdict of 
a jury before a court of equity is called 
upon to enjoin him from setting it up. 
But this suit appears to me to come 
more properly within the analogy of one 
species of another class of bills, techni- 
cally called, bills of peace. Of these bills, 
there are two species, one where a party 
is in possession of aright, which may be 
successively controverted by many per- 
sons, as a parson’s claim of tithes, or a 
person claiming an exclusive right to a 
fishery, or claiming tolls. He may in a 


single bill, by making a sufficient number 
of persons parties who claim adversely, 
have his right established against the whole. 
2 Story’s Equity, § 854. Another case is 
where a person is in possession of lands, 
and his possession is disturbed by another 


claiming title; he may in some circum- 
stances maintain a bill against the party 
that disturbs him, for the purpose of quiet- 
ing his possession, and to enable him to 
have that undisturbed enjoyment, to which 
in conscience and right, he is entitled. 
The relief granted in such a case, is that 
which is prayed by the present bill. 

But to maintain a bill of this kind, three 
circumstances must concur. The plain- 
tiff must have the possession, that posses- 
sion must have been disturbed, and his 
right must have been previously estab- 
lished at law. It is not enough that he 
may fear that his possession may be dis- 
turbed, or that his right may be contro- 
verted or brought into litigation. This 
doctrine is clearly stated by Lord Redes- 
dale in the case of Devoncher v. Newenham, 
2 Sch. & Lefroy, 202. Whenever a per- 
son, he says, claims title against another, 
who is in possession and his enjoyment 
disturbed, a suit may be entertained by 
the latter, for the purpose of quieting the 
possession, and he illustrates this doctrine 
by the case where several ejectment suits 
have been successively tried. In such 
cases, after the title has been sufficiently 
established at law, a bill of peace will be 





sustained and a perpetual injunction 
granted, to put an end to vexatious litiga- 
tion. But he adds, “ when the question is 
merely, whether A. or B. is entitled to the 
property, and there has been no actual 
suit between them, there has been no in- 
stance where such a suit has been enter- 
tained.” He refers to the case of Welby 
v. The Duke of Rutland, 6 Bro. Parl. 
Cases, 575, as precisely in point, to show 
that a mere adverse claim, and that as- 
serted by an act which does not disturb 
the possession and actual enjoyment of the 
party, is not a sufficient foundation for a 
bill, simply because it may at some future 
time bring a cloud over the plaintiff’s 
title. In that case, Welby, the plaintiff, 
claimed a manor, of which he had the pos- 
session, and the Duke of Rutland, the de- 
fendant, also claimed title to it, and ap- 
pointed a game-keeper. It was said in 
answer to the bill, that if Welby was dis- 
turbed in the possession, he might bring 
an action and have his title established at 
law, and when that was settled have an in- 
junction. But there must first be such a 
disturbance as would support an action, 
and then the title ascertained atlaw. The 
naked assertion of a title, or the doing an 
act in support of that assertion, which did 
not interfere with the plaintiff’s posses- 
sion and enjoyment of the property, would 
not authorize a court of equity to inquire 
into the foundation of the title and enjoin 
a party claiming adversely from prosecu- 
ting his rights at law. 

The case of Welby v. The Duke of 
Rutland, is precisely parallel to the case 
at bar, with this distinction against the 
present bill, that this plaintiff has not, and 
never has had the possession. Spring, a 
third person, has the possession, not hold- 
ing under either of the parties to this suit, 
but so far as appears from the record, ad- 
versely to both. Both parties also set up 
titles, by which, if they have any rights, 
they have against him a right to the imme- 
diate possession. The object of this bill is 
to obtain a decree, not to quiet, and pro- 
tect the plaintiff’s possession, nor to estab- 
lish his own title against a number of per- 
sons, who might in separate suits contro- 
vert it, but to have the defendant’s title de- 
clared void as against him. It is in fact 
to have the court decide, which of these 
two parties, each having color of title, 
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have the better right, when, for any which 
the court can say in their suit, a third party 
who has the actual possession, may have 
a title paramount to both. The defend- 
ant might, with just as good cause, file a 
bill against the plaintiff, and with pre- 
cisely the same reason ask the same re- 
lief against him. He might allege that the 
deed of 1832, threw a cloud over his title, 
and ask the court to declare that deed 
void and inoperative to affect his rights, 
and that he might be enjoined from setting 
it up. To sustain a bill under such cir- 
cumstances would, I apprehend, be a per- 
fect novelty in jurisprudence. If the 
plaintiff were in actual possession of the 
land, and the defendant threatened to dis- 
turb him by setting up a paramount title, 
this bill could not be maintained, unless 
his possession and enjoyment had been 
actually disturbed, and his title established 
by a suit at law. The only bill which the 
laintiff would then be entitled to, would 
a bill not to establish his title, but to 
perpetuate the testimony, if there were 
danger of its being lost. But even sucha 
bill he could not maintain, without first 
obtaining the possession. Then being in 
possession, and not having the power to 
bring a suit at law to have the right deter- 
mined, if his title was denied, and he was 
in danger of having it litigated at a future 
time, when his proof might be lost by the 
deaths of witnesses, he would be entitled 
to a bill to perpetuate the testimony. 2 
Story’s Equity, § 1002. 1 Simons & Stu- 
art, 83, Angel v. Angel. 6 Vesey, 251, 
Lord Deersley v. Fitzharding, in which 
all the cases on perpetuating testimony 
are critically examined. 7 Vesey, 410, 
Jarvis v. White. 
My opinion is, that the bill must be dis- 
missed with costs for the defendant. 








Vice~Chancellor’s Conrt. 


as 


Before the Honorable LEWIS H. SANDFORD, 
Vice-Chancellor of the First Circuit. 


Warren Giupert v. ANprew H. Mickie. 
14th, 15th and 29th Oct. 1846. 


Courts of equity will restrain by injunction a pri- 
vate nuisance, where the injury therefrom will 





be irreparable, or such that the remedy at law 
will be inadequate. 

But they will interfere with great reluctance for 
the protection of rights of property which aro 
mingled with the administration of criminal 
law. 

Where a placard, cautioning strangers against 
mock auctions, was kept in the street before the 
door of an auctioneer, it was held, that it was a 

private nuisance, and liable to be restrained by in- 
junction, although it might also be treated asa libel. 
But on its appearing that the placard was so 
placed by order of the Mayor of the city, under 
a statute which authorized the police to caution 
strangers against mock auctioneers and like per- 
sons; that the Mayor as such was the head of 
the police ; that the complainant had been charg- 
ed before the Mayor as being a mock auctioneer 
and the Mayor believed the charge ; it was held, 
that equity was not bound to grant an injunction 
against the continuance of the placard, but would 
leave the party to his remedy at law. 


. 





Tue bill stated various matters which 
with those appearing on the other side, 
will be found in the decision, and prayed 
for an injunction restraining the defen- 
dant, his agents, &c., from placing or 
keeping before the complainant’s door, he 
being an auctioneer at 142 Broadway, an 
offensive placard or banner, cautioning 
strangers against mock auctions. A tem- 
porary injunction had been granted, with 
an order to show cause why it should not 
be continued. For the defendant, affida- 
vits were read in opposition, made by 
himself, by Mr. Matsell, the chief of po- 


lice, and by several policemen, 


W. C. Noyes and F. A. Talmadge, for 


complainant. 


J. T. Brady, for defendant. 


Tue Vice-CHanceLtor.—There were 
several objections to the jurisdiction of 
this court upon the case made by the bill, 
which the learned counsel for the city 
argued with much earnestness and force. 

I have nevertheless no doubt on that 
subject. Whether, under all the cireum- 
stances, as now appearing, an injunction 
ought to be granted: or whether upon 
the case, as it will finally appear, the com- 
plainant should be relieved ; are very dif- 
ferent questions. 

It is clear to my mind that the obstruc- 
tion of the complainant’s lawful business, 
as detailed in the bill, constitutes a nui- 
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sance, against which equity, under ordi- 
nary circumstances, is bound to relieve. 

This is upon the same principle which 
holds that the obstruction of a public 
street or way in acity, by teams, carts, 
carriages, and the like, continuing con- 
stantly or in close succession at a man’s 
store, warehouse, distillery or other manu- 
factory, although the same be for the 
purposes of his trade ; constitutes a pub- 
lic nuisance. See The People v. Cun- 
ningham, 1 Denio, 524. The King v. Rus- 
sell,6 East, 427. Any person whose ad- 
jacent tenement or trade is injured in its 
enjoyment, or impaired in its advantages, 
by such obstruction, may unquestionably 
recover damages at law, or restrain the 
further continuance of the nuisance by an 
injunction from a court of equity. Sem- 
ple v. The London and Birmingham Rail- 
road Company, 9 Simons, 209; 1 Rail- 
way Cases, 480. 

In this instance the case made by the 
bill, although the defendant did not inter- 
fere with the complainant’s trade and oc- 
cupation as an auctioneer, by blocking up 
the street and side walk in front of his 
store, with teams or carts, so as to impede 
the free ingress and egress of merchants 
and others who might desire to attend his 
sales; he interrupted and destroyed the 
complainant’s business more effectually, 
by keeping a man posted before the door 
of the latter, with the placard in staring 
capitals, “STRANGERS, BEWARE OF MOCK 
auctions.” It may be that the placard 
was a libel, which, unless justified, would 
subject the defendant to corresponding 
Se both by way of damages and 

y indictment ; but it was none the less 
@ private nuisance, injuriously and sum- 
marily affecting the property and lawful 
pursuits of the complainant, and as such 
it falls within the clearly established, and 
I may justly add, beneficent jurisdiction 
of the court of chancery. And Iam sure 
no one will feel the slightest apprehen- 
sion of an undue or dangerous exercise of 
the powers of chancery, if they are push- 
ed no farther than to prevent one indi- 


vidual, whether he be high in station or | 
a private citizen, from trampling upon) 


his neighbor’s rights and utterly destroying 
his neighbor’s trade and business, without 


authority of law, by means of an offen-' 
sive and false placard or standing ad-, 





vertisement, kept before his store or of- 
fice. 

The most zealous stickler for the bill of 
rights in the dying constitution, will not 
distrust the preservation of liberty of 
speech and of the press, from the sup- 
pression and punishment of such an 
outrage. 

If there be no remedy for the offence, 
other than the slow and uncertain process 
of an indictment, or a suit for damages 
founded upon the idea of alibel; itis very 
certain, that individuals thus attacked and 
injured, will resort for protection and res 
dress to summary proceedings by taking 
the law into their own hands. 

As this case is stated in the bill, the 
complainantis an auctioneer who has com- 
plied with the laws of the state in all 
respects, so as to entitle him to pursue that 
calling ; and he has at all times honestly 
and faithfully conducted his business, has 
never been guilty of any cheating or 
fraud in the same, and is not a mock auc- 
tioneer, or justly chargeable with pursu- 
ing any of the devices or practices which 
are imputed to mock auctioneers. 

His lawful business has been invaded by 
the placard placed before his door by the 
defendant, and it will be irreparably im- 
jured and destroyed if the same be con- 
tinued. 

And he has applied to the defendant in 
a friendly manner, and with earnest pro- 
testations of his innocence and fair cha- 
racter, requested him to desist from his 
wrongful and unjust interference with his 
trade as an auctioneer. 

So much for the cause as it appeared by 
the bill of complaint. 

It is shown, on the other hand, that the 
defendant is the mayor of the city, and 
as such, the head of the police depart- 
ment. 

That complaints have been repeatedly 
made to him against the establishment of 
the complainant, as being a mock auction 
store, and against him as a mock auc- 
tioneer. 

That the mayor from the facts and cir- 
cumstances brought to his notice, believes 
those complaints to be well founded ; and in 
the discharge of his duty as mayor and head 
of the police, and in compliance with the 
statutes as he construes their provisions, he 
has caused the placard in question to be 
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posted and continued so as “o caution 
strangers and others” against the complain- 
ant as a mock auctioneer. 

By the existing statute regulating the 
police of the city, (Laws of 1846, chap. 
302, § 8,) it is made the duty of the 
sergeants and policemen, “to caution 
strangers and others against pickpockets, 
watch stuffers, droppers, mock auctioneers, 
burners and all other vicious persons.” 
The same enactment in substance was 
contained in the police act of 1844. 

In the exercise of his judgment as to 
his duty and authority under this provision, 
the mayor has pursued the course which 
I have pointed out. No one is more 
ready than I am, to bear witness to the 
great fidelity and ability with which this 
gentleman has discharged the arduous and 
important duties of his high office. 

And if this exercise of authority had 
been limited to him or to the chief of po- 
lice, I should always be inclined to yield 
my judgment of the facts in any given 
case, to their better knowledge and ex- 
perience. 

But it is to be observed, that this very re- 
sponsible power of the cautioning stran- 
gers and others, is delegated to the whole 
body of the police. And if the construc- 
tion, thus practically given to the statute 
be correct, any one of our nine hundred 
policemen may in the exercise of his dis- 
cretion, placard any man’s store or dwell- 
ing, as being one of the many classes of 
vicious and infamous places, which are so 
graphically enumerated in the statute. 

I confess I was not aware that the legis- 
lature had deemed it expedient to delegate 
such an enormous power to the unbridled 
discretion of so many officials; amongst 
whom, however honorable they are as a 
class, it is not to be doubted that there 





will always be some men unworthy of 
their stations, and others who might be, 
easily swayed by malice or the hope of 
revard. 

In the case before me, without regard | 
to the justice of the mayor’s belief re-| 
specting the character of the complain- | 


and state, he is authorized to pursue his 
business without molestation. That the 
common law subjects him to fine and im- 
prisonment for the frauds which are al- 
leged against him; and in addition, the 
statutes impose for the same offences, heavy 
penalties, amongst which are the perpetual 
forfeiture of the right to sell at auction, 
and imprisonment in the state’s prison. 

That these penal consequences suffi 
ciently protect the public, without a re- 
sort to this high handed and summary pro- 
ceeding, which condemns a man and exe- 
cutes judgment upon him without a trial, 
and without an opportunity for defence ; 
and while it sometimes reaches the guilty 
and prevents fraud and robbery, may also 
visit destruction upon the innocent and 
honest tradesman. 

And it is strenuously insisted that the 
statute which authorizes, or by any legiti- 
mate construction can be deemed to autho- 
rize, such a proceeding, violates the sec- 
tion of the constitution of the state which 
provides, that no one shall be deprived of 
life, liberty or property, without due pro- 
cess of law. 

I will not deny that these arguments 
have made a strong impression upon my 
mind. While I entertain in common 
with my fellow citizens a rooted dislike, 
possibly a prejudice, against mock auc- 
tions, and all suspected of participating in 
them, I cannot resist the conviction that 
the authority in question is liable to great 
abuses, and as strongly tends to promote 
violence, as it does to repress fraud. 

Nevertheless it is not in my province to 
judge of its expediency, nor is it my duty 
to pronounce a statute unconstitutional, 
except in a case where my conclusions are 
clear and irresistible ; and they are not 
free from doubt in reference to this law. 

And having in view the importance of 
an efficient police for the prevention as 
well as the punishment of crime, the dis- 
cretion necessarily confided to its head 
and chief officers, the delicate and respon- 
sible character of their duties, and the re- 
spect which is due to the exercise of those 











ant’s business, it is argued with much ap- | duties, by other tribunals and authorities ; 
parent reason and good sense, that he is | to say nothing of the reluctance with 
an auctioneer who has given security to| which equity always interferes for the 
the state in a large amount for the faithful | protection of rights of property when those 
discharge of his functions, and as thus li- | rights are mingled with the administration 
censed, as well as a freeman of this city | of criminal jurisprudence ; it is my con- 
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clusion that this court ought not to inter- 
pose its extraordinary power of injunc- 
tion in the case under consideration. 

The exercise of such a jurisdiction 
would infallibly lead to collisions between 
the executive and judicial departments, 
which would bring both into disrepute, 
and do more injury to the cause of law 
and good order, than could be compensa- 
ted by the redress of a few individual 
grievances like the one set forth in the 
bill of complaint. 

I am satisfied that it is my duty to leave 
the party to his remedy by an action at 
law; and if that shall prove to be entire- 
ly inadequate, the legislature will undoubt- 
edly repeal or modify the statute itself. 

The order to show cause must be 
discharged, and the temporary injunction 
is dissolved. 


Before the Honorable ANTHONY L. ROBERT- 
SON, Assistant Vice-Chancellor of the First 
Circuit. 


Tue AmericaAN Lire INSURANCE AND 
Trust Company v. Samuet J. Bay- 
ARD AND OTHERS.—October Term, 1846. 


Statutes which forfeit charters for non-performance 
of a condition, are to be construed as rendering 
thom voidable on complaint of the state not void 
per se, so held in a case of a company whose 
charter was declared “to be forfeited and deem- 
ed null and void” on non-payment of a state 
tax. 

Certificates of deposits, payable at remote periods 
at a distant place, with interest semi-annually, 
are not adapted to circulate as money, the vari- 
ation of value by the increase of interest and dif- 
ference of exchange, making them an article of 
commerce and nota standard of value or means 
of purchase of other articles. 

The keeping of an office generally and doing an 
act therein of a particular kind, is no proof that 
the office was kept for similar purposes. 

Usury is not proved by the payment of a counsel 
fee to an officer of the company for examining the 
title to lands proposed to be mortgaged, and even 
if colorable it must have been part of the original 
agreement ; it goes only to diminish the re- 
covery. 

An exchange of credits is not usurious in law if no 
more than 7 per cent. commission is paid on the 
transaction, even though it be called a loan by 
the parties, if more than that is allowed it isa 
question of fact, of usury or not. 

An allowance for exchange on a security payable 
elsewhere isnot usurious in law, but it is a ques- 
tion of fact whether it is so large as to amount 
to a cover for usury. 








Parties are estopped from denying that an instru- 
ment had a legal existence so as tomake a sale 
of it for less than its face usurious, where they 
obtained the loan on the faith of a representa- 
tion or to that effect. 


The bill in this case was filed to fore- 
close a mortgage on lands in the city of 
Utica, given by the defendants, Samuel 
J. Bayard and William M. Bayard and 
their wives, in February, 1838, to secure 
the payment of $5000 in five years, with le- 
gal interest, payable semi-annually, made 
to Samuel Bayard, their father, and by him 
assigned to the complainants, a corpora- 
tion chartered by the state of Maryland. 
By their charter the complainants were 
authorized to purchase real and personal 
estate, and required to invest one half 
their capital, among other modes, in 
mortgages upon real estate, and it was 
provided if the company failed to pay a 
certain tax to the state of Maryland, in 
six months after it became payable, that 
“ charter should be forfeited and be deemed 
“mull and void.’ They were also au- 
thorized to “ make all kinds of contracts 
“in which the interest of money was in- 
“ volved,” and “ to fix the places and modes 
“of transfer, &c. of deposits and payment 
“ of interest,” but were declared not to be 
authorized “to issue for circulation as 
“ money,” “ any of its own certificates of 
“ deposite payable to bearer ;”’ upon these 
provisions as well as others contained 
in the opinion of the court was found- 
ed the defence of the defendants. The 
mortgage was delivered to the company 
for certain promises in writing, dated at 
Baltimore, in the State of Maryland, in 
the form of certificates of deposit, called 
in the financial market, sterling bonds, by 
which the company agreed to repay the 
amount purporting to be deposited with 
them in twenty years, with interest at 5 
per cent. semi-annually in London ; they 
were drawn payable to N. Thurston, an 
officer of the company, or order, he en- 
dorsing the same for £200 sterling 
each. A certain sum between eight 
and nine per cent. was paid for differ- 
ence of exchange between New-York 
and London, and the sum of twenty-five 
dollars retained for the vice-president of 
the company, who was a member of the 
legal profession. Similar bonds of this 
company were, at the time of the nego- 
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tiation of the instrument selling in the 
market somewhat below par. The ne- 
gotiation with the company for the mort- 
gage was conducted by agents, whose tes- 
timony is referred to in the opinion of the 
court, and it appears that they had charge 
of a previous mortgage, executed by the 
same parties to another person, made for 
the purpose of raising money on, of which 
such person refused to execute an assign- 
ment to the complainants, and thereupon 
the Bayards executed the new mortgage in 
controversy to their father. The vari- 
ous facts material to the issues in the 
cause, the state of the pleadings with the 
testimony of the witnesses sufficiently ap- 
pear in the views of the court. 


Benjamin F. Butler, for the complain- 
ant. 


W. A. Sackett and E. H. Owen, for the 
defendants, J. Bayard and others. 


B. Robinson, for defendant Bard. 


Tue Assistant VicE-CHANCELLOR.— 
The defence set up to the mortgage sought 
to be foreclosed in this suit, is four fold. 
Firstly, that the complainants have no le- 
gal existence. Secondly, that the consid- 
eration given for it was contrary to the 

rovisions of the charter of the company. 

hirdly, that the contract of which it was 
the consummation, was contrary to the re- 
straining acts of this state. Fourthly, 
that it is usurious. 

These objections I shall dispose of ser?- 
atim, and first it is contended, that the com- 
plainants have not paid the Maryland state 
tax, non-payment of which forfeits and 
avoidstheir charter. It is very true that 
the words are tolerably stringent, “shall be 
forfeited and be deemed null and void,” but 
those words are subject to rules of con- 
struction to prevent the injustice of any 
others than those intended to be benefitted, 
taking advantage of the omission. Here 
the state alone was injured by the omis- 
sion to pay the tax, the state alone could 
forgive or exact the penalty. This is not 
a condition precedent but subsequent, and 
may be waived. And it is found ina very 
early work on the law, that the words 
“ shall forfeit,” vests only a right or title, 
and nota freehold in deed or in law, with- 





out office found, (P1. Com. 486,) even the 
authority of Co. Litt. 215 a, cited in 9 
Wend. 351, is not borne out by the autho- 
rity (Plow. Com. of Browning v. Beston, 
132,) to which he refers; there a party 
had sued for trespass, and the justification 
lay in ousting, under a lease from the same 
lessors, the plaintiff, who was lessee under a 
lease which. was to be “ utterly extinct, 
void and of no effect” on non-payment of 
rent, and though counsel urged the abso- 
lute determination of the lease, yet the 
court gave judgment for the plaintiff, on a 
demurrer to the pleading setting up such 
justification, on technical grounds, avoiding 
that question whether the lease was void 
or voidable. It seems too disproportion- 
ate a penalty, that all the debtors of this 
corporation should be entitled to set up its 
failure to pay a small tax to the state as 
a defence. I cannot but conclude that 
the state of Maryland can alone, take ad- 
vantage of the omission, (Angell & Ames 
on Corp. 664.) Besides, as this corpora- 
tion has once existed, it is the duty of the 
defendants to allege and prove the facts 
that destroy it. 

Secondly. It is said that the company 
had no right to issue certificates of deposit, 
such as were given for this bond and mort- 
gage, but I apprehend, this does not vio- 
late their charter. They are authorized 
by the fifth power therein contained to 
make all kinds of contracts, “wherein the 
interest of money is involved,” and “to fix the 
modes and plans of transfer of certificates of 
stock deposit and payment of interest,” but 
they were prohibited from issuing for cir- 
culation as money, any promissory notes 
and the like; “ but these instruments can- 
not be considered as being “ isswed for cir- 
culation as money ;” for that purpose, 
they ‘must be capable of being passed 
from hand to hand, and used in purchas- 
ing any thing the holder wishes, at their 
nominal value; here these bore a sub- 
stantial rate of interest, increasing their 
daily value, making it a matter of delibe- 
ration what they might be worth as an ar- 
ticle of commerce; they were payable 
twenty years after their date, and payable 
in London ; allof which facts would tend to 
makethem an article of merchandise and not 
a mere representative of value. Besides 
as these defendants do not allege they 
have them in their possession, and are 
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ready to give them up; I must assume 
they are in the hands of bona fide pur- 
chasers, to whom the company are liable 
for their amount. (See Chancellor Wal- 
worth’s recent MSS. Opinion, in Stoney v. 
American Life Ins. & Trust Co.,) and 
therefore, these complainants have received 
a full consideration, and are not entitled to 
take this objection. 

Thirdly, It is said that this is a viola- 
tion of our restraining acts. (1 R. 8. 600, 
§ 4. 711, 712, § 1to 6.) In regard to its 
being issued for circulation as money, I 
think I have disposed of that point under 
the previous remarks on the second head 
of defence: but it is said they kept an 
office of discount and deposit here, where 
this contract was consummated, and so 
the contract is void. I think the proof 
wholly fails to sustain it. Mr. Oakley 
proves they kept an office here for their 
business, and as they had other business 
under their charter, and were expressly 
prohibited from issuing bills, I cannot as- 
sume that their business was solely illegal, 
and certainly not from one act if this were 
so. This act is penal and must be strictly 
construed ; I am not to presume a viola- 
tion of law, and conclude, when the de- 
fendants give me no more proof, which 
they could if it existed, that the complain- 
ants were only engaged in illegal acts ; 
for the office complained of in the statute, 
may as wellbe kept by an agent in the 
street if itis known where he is to be found, 
and does not refer to a@ mere room in 
which the statute is violated; this is the 
view taken by the Chancellor in the case 
of Stoney v. The Same Company, above re- 
ferred to, to which I must adhere.’ 

I come now to consider the last and 
most important question, that of usury, 
a defence in regard to which, as a judge, 
I have no other duty to perform, either in 
favoring it or finding means to defeat it, 
except that the law has said it presumes 
a contract made for more than seven per 
cent. interest is extortionate and directs 
it to be cancelled, and directs the exac- 
ter of the extra compensation to be pun- 
ished. This usury is said to consist in 
various acts, not appearing in the face of 
the transaction forming a cover for usury, 
for I do not understand or perceive that 
the exchange of the mortgage for the 
sterling bonds of the company can be 





made usurious per se in law, they both be- 
ing for the same amount; the first is a 
reservation by the vice-president of the 
company, who was also its counsel, of the 
sum of twenty-five dollars for a counsel 
fee for examining the title; this, it is to 
be observed, was not a part of the origi- 
nal agreement, and therefore under the 
decision in this state, of Chancellor Wal- 
worth, in Raynors v. The Same Co. in 
MSS., lately made; it would only goto 
diminish the recovery pro tanto, and in- 
deed the very allegation of its forming 
part of the original agreement, and the 
usury would seem to be a variance from 
the agreement proved. Servoss testifies 
to the performance of some services by 
Mr. Duer, and I cannot consider twenty- 
five dollars as so exorbitantly inadequate 
as to cause a suspicion of lurking usury. 
Nextit is said that this was a loanof credit, 
and the credit loaned was not worth par, 
and the promise to repay itin the form of 
a bond and mortgage, was for a large in- 
terest, two per cent. a year more than the 
interest the credit was to bear ; if it were 
so the case of Fanning v. Dunham, 5 J. 
C. R. is directly in point and must be con- 
sidered the law in this case and in this 
court; and it would seem from this case 
as well as that of Dunham v. Dey, 13 J. 
R. 40, and in the court of errors, in 16 
J. R. 367, that the commission for the 
exchange, where the securities are for 
the same amount, must not exceed the 
sum of seven per cent. on the security, 
otherwise the question was to be put to 
the jury, as stated by Best, C. J., in 
the case of Stovell v. Eade, 4 Bing. 81, 
whether the object of both parties was a 
loan or exchange of securities. I do not 
consider I am entitled to look at the rate 
at which the complainant’s credit was sell- 
ing in market, they were bound to pay 
par for their bonds when they became 
due, and if the defendants, the Bayards, 
applied for a loan of credit which was be- 
low par, it was their own fault. I pre- 
sume if they had given cash, equal to the 
face of the bonds if they were above par, 
they would not have insisted that they 
loaned the money mentioned in the mort- 
gage usuriously. I can see no such usu- 
rious commission beyond the legal rate 
here, as entitles me to look beyond the face * 
of the transaction to see if it be a mere 
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loan, unless it be contained in the charge 
for placing the funds in London instead 
New-York by way of difference of ex- 
change. This Mr. Oakley testifies was 
fixed at 8 per cent. in this case being not 
beyond the ordinary rate arising from the 
different standard of the value of gold 
coin in the two countries; and I cannot 
bring myself to believe that that covered 
any usurious charge. It will be observ- 
ed Ihave expressly omitted any views of 
this case, making it a loan for money, as 
the witness, Mr. Oakley, expressly testifies 
it was an application for the bonds. I do 
not consider the cases of Leavitt vy. De- 
launay, or New-York Dry Dock Co. v. 
The American Life Ins. and Trust Co., 
decided by my predecessor as at all mili- 
tating against my views in this case, he 
decided those as questions of fact under 
the peculiar circumstances of the cases, 
which naturally differ from this. There 
is however another view of this case 
which appears to me unreasonable. The 
witness Oakley, testifies that the officer 
of the company told him he would take 
nothing but an actually subsisting bond 
and mortgage, that he made the applica- 
tion on behalf of Samuel Bayard, that 
the two younger Bayards, the mortgagors, 
under whom the title to the defendants is 
derived, always told him it was given for 
subsisting indebtedness to their father, and 
that the father had agreed to re-lend them 
the proceeds which amounts to their in- 
terest in the matter; in addition to being 
from their relationship not at all unlikely to 
have been selected as agents. Besides the 
witness, Servoss, states he delivered to 
the company, when he obtained the ster- 
ling bonds, a sworn statement by the 
mortgagee that he was the owner of the 
mortgage. Here, at allevents, was a re- 
presentation to the company, even if it 
were not proved to be true that the mort- 
gage was subsisting, and on the strength 
of Rapelye v. Anderson, 4 Hill, 472, they 
had a right to buy it at any price, butif 
to this we add the doctrine laid down in 
Holmes v. Williams, 10 Paige, 326, and 
McKnight v. Wheeler, 6 Hill, 492, that 
“nemo debet credi allegans suam turpitu- 
dinem,” it is too late to deny facts on 
which they obtained from the complain- 
_ ants for their own benefit, the contracts 
or bonds, which has involved them in the 





liability for the amount of the bond and 
mortgage. The defendants are estopped 
from setting up the usury if there were 
any. 

There must be therefore a decree for 
sale, upon the coming in and confirmation 
of the master’s report, of the amount 
due to the complainants upon the bond 
and mortgage in question, it being refer- 
red to such master to make such computa- 
tion with the usual directions as to place 
of sale and residence of master. 


Court of Common Pleas. 


[NEW-YORK.] 


Before the Honorable M. ULSHOEFFER, First 
Judge, and Judges INGRAHAM and DALY. 


Wruu1i1Mm Renwick v. Samvuet McAt- 
LISTER AND Witu1AM McALustTEr. 
17th Oct. 1846. 


LEASE—SURETY—PARTNERSHIP—SIGNA- 
TURE. 


In an action against sureties for rent of demised 
premises, the proof of the tenant’s agreement for 
the hiring, by which it appears that rent had 
become payable under the contract, is prima 
facie evidence of the indebtedness for rent. 

Where an agreement to become surety for rent is 
signed by one partner, with the partnership nam- 
ed, while the other partner was absent in Eu- 
rope, it is sufficient for the plaintiff to chow that 
after the return of the other partner he wrote a 
letter admitting that the firm had become such 
security, in order to hold both partners liable. 

Where the name of the firm is signed to a sealed 
instrument, it is not necessary in this state to 
prove a ratification under seal, but a parole rati- 
fication is sufficient—Semble. 


Tats was an action of covenant. It ap- 
peared that the defendant, William Mc- 
Allister, hired of the plaintiffthe premises 
No. 173 Chatham-street, for five years, 
and executed the ordinary tenant’s agree- 
ment under seal, dated the 7th February, 
1835. It also appeared that James Bel- 
lis, one of the firm of McAllister & Co., 
(while Samuel McAllister was in Europe,) 
signed the contract of suretyship under 
seal as McAllister & Co. William McAl- 
lister died about one year after the com- 
mencement of the term, and his represen- 
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tatives neglected to pay the rent due. 
After Samuel McAllister returned from 
Europe, he wrote a letter to plaintiff ac- 
knowledging that the firm of Samuel 
McAllister had executed such contract of 
suretyship, but refused to be further 
bound, and requested a release from lia- 
bilty. The letter was signed in the name 
of the partnership and dated 1st August, 
1836. At the trial, which took place be- 
fore Judge Daly, evidence was given of 
these facts. The defendants’ counsel re- 
quested the judge to non-suit the plaintiff 
on the following grounds: 

i. That the paper offered in evidence, 
varies from that declared upon. The de- 
claration avers the instrument to be the 
covenant of Samuel McAllister and James 
Bellis. It is therefore necessary to show 
the execution and delivery by Samuel 
McAllister and James Bellis, whereas the 
paper offered in evidence purports to be 
the instrument of “Sam. McAllister & 
Co.” 

2. Even if the paper offered in evidence 
were properly executed in the presence 
of James Riggre by William McAllister, 
yet there is no proof of the execution and 
delivery of the supposed. instrument by 
Samuel McAllister and James Bellis as 
appears by the paper itself; there being 
no attesting witness thereto as to them, 
nor is there any proof dehors the paper of 
the execution and delivery thereof by Sam- 
uel McAllister who was in Europe at the 
time the supposed instrument bears date. 

3. The plaintiff seeks to bind Samuel 
McAllister -on the ground of an alleged 
partnership. The testimony as to this al- 
leged’ partnership, is not admissible be- 
cause there is no averment of such part- 
nership in the declaration. 

4, Even had the alleged partnership 
been averred in the declaration and prov- 
ed in evidence, and the supposed instru- 
ment otherwise properly declared upon, 
it would not be binding on Samuel 
McAllister, for it would then bea con- 
tract with an individual partner in a 
matter unconnected with the partnership 
business. 

5. No .admissions made by Samuel 
McAllister, as to his supposed liability up- 
on this instrument subsequent to the 7th 
February, 1835, the date thereof, are ad- 
missible in evidence, and even if admissi- 

VOL. V. 2 





ble, do not avail the plaintiff upon the is- 
sue joined in this cause. 

The learned judge refused a non-suit, 
and charged the jury that if they were of 
opinion that Bellis had authority from 
McAllister to sign the name of the firm 
to the contract they should find for the 
plaintiff. 

To this charge the counsel for the de- 
fendant excepted. 

The jury found a verdict for the plain- 
tiff for $778 17. 

Application was now made for a new 
trial. 


Balch, sen., A. Orville and Balch, jr., 
for the plaintiffs, contended that the 
American authorities had never gone the 
length contended for. 


J. W. Hammersley, contra, contended 
that as no evidence was given on the trial 
of the nature of the partnership business, 
it must be assumed that the transaction 
was a partnership one—that whatever a 
partner undertakes with the approbation 
of his copartners, is necessarily partner- 
ship business, and that neither the English 
or American cases have drawn any dis- 
tinction. 


Incrauam, J., delivered the opinion of 
the court.—This is an action against sure- 


ties for the rent of certain premises. The 
agreement of the sureties is signed with 
the partnership name of the defendants. 
One of the defendants was at the time in 
Europe; since his return he has written a 
letter in which he admits that the firm be- 
came surety for the rent, but asking to be 
discharged. ' 

1, The defendants object that the plain- 
tiff did not prove that any rent was due ; he 
proved the contract of hiring. By this it 
appeared that rent was due; this was 
sufficient prima facie evidence of in- 
debtedness on the part of the tenant. If 
the defendants wished to disprove this 
presumption, it was for them to show that 
the rent had been paid, or some other 
matter exonerating them from liability. 

2. From the view which I have taken 
of the evidence in this cause, I do not 
think it necessary to pass upon the ques- 
tion whether a partner can ratify a con- 
tract made by his copartner in the name 
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of the firm under seal by a parol instru- 
ment. No such question arises in this 
case on the evidence. The letter of 
McAllister was not a ratification of the 
contract, nor was it intended assuch. I 
rather think however, that in our courts 
such a ratification by parol is good, and 
that the contrary rule of the English 
courts has been departed from by the 
courts of this state. 

The question in this case is not one of 
subsequent ratification, but of authority 
in the first instance to execute tle con- 
tract. There is no doubt of the liability 
of the partner who signed the agreement. 
The question was put to the jury in this 
view.—To establish an authority to exe- 
cute the contract on the part of McAllis- 
ter—the admission of McAllister in his 
letter was relied on, and I think it was 
amply sufficient to justify the jury in find- 
ing such authority. It is not necessary 
that a sealed authority to execute the in- 
strument should be produced where the 
party himself admits the due execution of 
it. Such is the case here, whatever else 
he may have contemplated when he 
wrote the letter of 1st August, 1836 ; he 
certainly did not intend to dispute his 
partner’s authority in executing it, but on 
the contrary, he made an express ac- 
knowledgment of having become surety 
for the rent. 

I think the jury have properly found 
on the testimony, and that this motion 
should be denied. 





Decisi im October Term, 1846. 


Where the declaration set forth the mat- 
ters complained of as a wrongful act, done 
by the defendants in regard to the sale of 
goods, it is not necessarily in case, but is 
good in assumpsit. 

Hobby & Morehouse ads. Bruce. 


Where a vessel is lost at sea, the stipu- 
lated wages of a captain ceases, but he 
may afterwards recover a reasonable 
compensation for his services as agent in 
taking care of the property and affording 
aid to the owners in obtaining the insu- 
rance. 

Johnson v. Wissman. 


plaintiffs is produced in evidence by the 
defendant, to prove a payment credited 
upon it, such account becomes prima 
Jacie evidence of the other items in the 
account. 

Idem. 


A set-off may be pleaded in covenant, 
or may be given in evidence under a no- 
tice served with the plea of non est fac- 
tum. 

McDonald v. Menaire. 


In an action for rent due to an assignee 
of a lease, and which became due after 
assignment, a demand due from the as- 
signor to the defendant before the assign- 
ment, cannot be set-off. 

Idem. 


An administrator on the estate of a 
deceased person is not estopped from 
denying his authority to act for the intes- 
tate during his life when sued for acts 
done by him as such agent. 


Benjamin v. Frazer, Adms., §c. 


Where upon the purchase of land for 
the intestate during his life by the de- 
fendant as his agent, he signed a promis- 
sory note for the intestate as his attorney, 
and afterwards such attorney was ap- 
pointed administrator, in an action upon 
the note, he was at liberty to show that 
he had no authority to sign such note with 
the name of the intestate. 

Idem. 


Where a check was obtained from the 
drawee of a draft on a forged endorse- 
ment, and such check was made payable 
to the individual who forged the endorse- 
ment, but in a false name, and such per- 
son endorsed such fictitious name upon 
the check and passed it away to a third 
person for value, who received the money 
therefor from the bank on which it was 
drawn : held, that the same could not be 
recovered back on the ground of the ficti- 
tious endorsement on the previous fraud. 


American Exchange Bank v. City Bank. 


Such holder is not guilty of negligence 
in not inquiring as to the endorsement, 
where the endorsement is made by the 





Where an account furnished by the 


person to whom the check was given and 
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to whom it was intended, the bank should | ceptance by proof of fraud : held, that he 


pay it, although the name used was a ficti- 
tious name. 


Idem. 


Where a person as agent purchases 
goods of another, and directs them to be 
shipped to a third person at Hamburgh 
as purchaser, a mere delivery on board 
of the ship is not sufficient to take the case 
out of the statute of frauds. There must 
not only be evidence of delivery, but also 
of acceptance. 

Langeman ads. Stevens. 


Where one party to a suit asked a wit- 
ness as to the declarations of the other 
party, and the witness stated he had not 
heard any, such question did net authorize 
the other party to prove his declarations 
on a cross-examination of the witness. 

Idem. 


Where a party wall was built, and the 
defendants agreed that they would pay 
for it when they used it, a subsequent 
purchaser of the adjoining lot cannot 
maintain an action in his own name to 
recover the value of such party wall on 
the promise made to his grantor. __ 

Pentz and others ads. Brown. 


An agreement to pay for a party wall 
when used, if built by the owner of an 
adjoining lot, is founded on a good con- 
sideration. 


Idem. 


In an action against a surety for rent, 
proof of the contract by the surety is suffi- 
cient without proving the agreement of 


the tenant. 
Buck ads. O’ Connor 


Parol evidence is admissible to show 
that a pardon to a witness who had been 
convicted of felony, was intended to apply 
to that offence, where the pardon does 


not clearly state the offence pardoned. 
Idem. 


In an action upon a bill of exchange 
by the second endorser against the accep- 
tor, the defendant proved that the plaintiff 
was not a bona fide holder for value—and 
he impeached the consideration of the ac- 





was not bound to show that the previous 
holders had not paid value for the same. 
Hill v. Sands, 


The onus was thrown upon the plaintiff 
to show that he or a previous holder had 


paid value. 
Idem. 


It is not a ground of setting aside a re- 
port of referees that the referee re- 
sides out of the county. If the party 
wish to make the objection, he should 
do so on the motion for a reference. 


Sniffen ads. Weed. 


The commissary general of the state of 
New-York in possession of the public pro- 
perty, may maintain an action for such 
property improperly taken from him 
without proof of his appointment. 

Ferris et al. ads. Storms. 


A notice left at the house of a defen- 
dant in possession of the property claim- 
ed, requiring its delivery to the plaintiff, 
is sufficient evidence of a demand in tro- 
ver and non-delivery in pursuance of such 
demand, is a conversion. 


Idem. 


Where a deed conveys land by a re- 
ference to a map containing the lines of 
the land conveyed, and also states dis- 
tances frem the adjoining streets, and pur- 
ports to convey land lying in front of a 
piece previously granted by extendin 
the lines of the former grants, it was held 
that the lines as extended, corresponding 
with the maps annexed to the deed, must 
control in locating the lots, and not the 
distances given in the deed. 


Brown et al. v. McEvey. 





Decisions of November Term, 1846. 


In assigning breaches in covenant, it is 
sufficient to negative the words of the 
covenant. 


Jones &; Kershaw ads. Hurbaugh. 


Where the covenant was to pay cer- 
tain accounts which the plaintiff had paid, 
&c., it is not necessary to set out in the 
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narr. the accounts so paid, thereby pro- 
ducing great prolixity. 
Idem. 


An order upon a third person not ac- 
cepted, given by a debtor to his creditor, 
is not payment, and the creditor may 
still prosecute on the original claim, on 
surrendering the order. 

Sandford ads. June. 


A parol promise to pay such an order 
is not an acceptance. 


Idem. 


Where a creditor gives his debtor a re- 
ceipt in full, it is presumptive evidence that 
the accounts are settled to that time. 

Lynch ads. Welch & Drake. 


Evidence showing that there was an- 
other account between the parties, and 
that the partner who gave the receipt was 
not in the habit of attending to business, 
and was otherwise incapacitated from un- 
derstanding the accounts of the firm, was 
sufficient evidence to submit to the jury 
whether such receipt was intended to 
cover all the items between the parties. 


Idem. 


An affidavit made by the plaintiff in re- 
plevin and attached to the writ, cannot be 
read in evidence to the jury. 

Daniels & Tryon ads. Stetson. 


In an action on the case for fraudulent 
representations as to a third person’s re- 
sponsibility, it must appear from the evi- 

ence that the representations were 
fraudulent. 
Cropsey v. Robinson. 


Declarations of a former owner of per- 
sonal property are not admissible against 
a subsequent purchaser. 


Woodhouse & Smith v. Jones. 


But this rule does not apply where 
fraud -is alleged for the purpose of de- 
frauding creditors. In such case the de- 
clarations of the debtor, and all others 
cencerned in the fraud, are admissible. 

Idem. 





It is irregular to serve a declaration 
where an infant is plaintiff, without serv- 
ing at the same time or previously a 
copy of the order appointing the next 
friend. 

Schilling v. Welman. 


After a narr. is set aside for irregulari- 
ty, with liberty to the plaintiff to cure the ir- 
regularity by filing and serving papers nunc 
pro tunc, he should file an affidavit of the 
service of such papers before proceeding 
to enter the default. 

Idem. 





The Pennsylvania Journal—We have 
received the numbers for November and 
December of this work, which is now 
edited by Mr. Robbins of the Philadelphia 
bar. Independent of some very ably 
written articles on subjects of interest to 
the profession, they contain some very in- 
teresting cases from the courts, both civil 
and criminal ; we wish Mr. Robbins every 
success in his undertaking: we have no 
doubt but his work will command a list 
of subscribers from this state. 

With reference to the article in the 
November number of our work, to 
which our learned contempory adverts, 
we would observe that it is the production 
of a correspondent whom we have not 
the honor of knowing—that it was sent to 
us some three months ago. 








THE ELDON ANECDOTES. 


Sir Fletcher Norton, at Durham, ex- 
amined a sailor as a witness, who vexed 
Sir Fletcher by the manner and matter of 
his answers. ‘Oh,’ said Sir Fletcher, 
“you affect to be a very clever fellow, 
quite a wit.”” “To be sure I do,” says 


| the sailor, “I am a well educated one.” 
|“ You well educated ! why, where ?” said 
| Sir Fletcher, “ where were you educa- 


ted?’ “At the University,” said the 
sailor. “ University!” replied Sir Fletch- 
er, “ at what University could you be edu- 
cated?’ ‘“ Why,” said the sailor, “at 


the University from which you were ex- 
pelled for your impudence—Billingsgate. 
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ENGLISH CASES. 
In Chancery. 





Before Lord CHANCELLOR LYNDHURST. 
Bristow v. Neepuam.—30¢h July, 1846. 
SECURITY FOR COSTS. 


Objections to a surety for costs during the ab- 
sence of plaintiff abroad cannot be sustained 
after the return of the latter within the juris- 
diction. 

On the 24th of June, 1843, the Vice- 

Chancellor of England made the usual 

order, that security for costs should be 

given, the plaintiff having gone to Jersey 
for the benefit of his wife’s health. De- 
fendant objected to the proposed surety, 
upon the grounds that he did not reside 
at the place mentioned, and also that 
judgments to a considerable amount 
were entered up against him. But the 
master reported in favor of the security 
offered. On the 14th March, 1844, the 

Vice-Chancellor ordered the defendant’s 

motion for further security to be dismissed 

with costs, and the reversal of this order 
was also refused, with costs by the Lord 

Chancellor, on the 11th January, 1845. 

The plaintiff returned to England in Oc- 

tober, 1844, and an affidavit to that effect 

was filed in July following. 


Teed, for the defendant, after stating 
the above objections to the surety, now 
applied for further security for such costs 
as had been incurred during the plain- 
tiff’s absence abroad. The original order 
of the Vice-Chancelor was to stay pro- 
ceedings until security should be given. 
Proceedings had taken place under this 
security whilst the plaintiff was abroad, 
for which the defendant had no security. 


Tue Lorp CHanceLtor without hear- 
ing Mr. Cooper and Mr. Calvert for the 
plaintiff, said, that as the plaintiff had re- 
turned, no security was required, in fact 
the security was withdrawn,—it would, 
therefore, be idle to inquire whether the 
surety was good or not, and the applica- 
tion must be dismissed with costs. 

Note.—On the 30th July last, Mr. Ken- 
yon Parker, with whom was Mr. Anstey, 


In Chancery.—Bristow v. Needham. 





brought this case, under the same circum- 
stances, before Lord Chancellor Cotten- 
ham, but his lordship refused to entertain 
the motion, upon the grounds, that it 
would be in effect a rehearing of a matter 
which had been already disposed of by 
Lord Lyndhurst. The motion was there- 
fore dismissed with costs. 





Before the Right Honorable Sir JAMES WIG- 
RAM, Vice-Chancellor. 


Warp v. Key.—July 1st and 2d, 1846. 


PATENT—INJUNCTION——PRELIMINARY TRIAL 
OF RIGHT—COSTS. 


A patentee obtained an interlocutory injunction 
upon motion, the defendant not appearing, but 
ceasing thenceforward to do the acts com- 
plained of as an infringement. The defendant 
having answered, both parties examined wit- 
nesses, and the case was brought to a hearing 
without a preliminary trial of the right at law. 
The court being of opinion that there was a suf- 
ficient case for protecting the plaintiff’s right, 
subject to its establishment at law, but not a 
case entitling the plaintiff to a perpetual in- 
junction without the establishment of the right at 
law, retained the bill for a year, to give the pa- 
tentee an opportunity of establishing his right 
at law. Semble, the court will not make an 
order for costs, where it is probable that proceed- 
ings in the cause may afterwards take place, 
which will effect the decision of the court upon 
the question of costs. ‘Therefore, where a bill to 
restrain the infringement of a patent was retained 
at the hearing, to give the patentee an opportu- 
nity of trying the right at law, the court refused 
to make an order as to the costs of the evidence, 
which were claimed by the plaintiff, on the 
ground that the defendant had not required him 
to establish his title at law. 


Tue bill was filed in 1843, to establish 
the plaintiff’s exclusive right to a patent 
for the manufacture of drums upon an im- 
proved construction; the alleged inven- 
tion, consisting principally, of certain ma- 
chinery inside the shell of the drum, and 
worked by a siugle screw outside the 
shell, and by means of which the drum- 
head could be stretched, and the instru- 
ment tuned, without the aid of the stra 
commonly used for that purpose. The 
bill alleged, that from the time of grant- 
ing the letters-patent, which were dated in 
1837, until the acts of infringement com- 
plained of, the plaintiff had been in the 





sole and undisturbed enjoyment of his 
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patent right, but that the defendant had 
recently infringed the patent, by manufac- 
turing and selling drums constructed upon 
the same principle, and which were coun- 
terfeits or imitations of the drums of the 
plaintiff; and it prayed, that the defend- 
ant might account for the profits which he 
had made by the sale of drums so pirati- 
cally manufactured, and might be perpe- 
tually restrained, by injunction, from in- 
fringing the patent in future. After the 
bill was on the file, the plaintiff applied for 
and obtained an interlocutory injunction ; 
but the order, as drawn up, did not con- 
tain a direction that the plaintiff should 
proceed to try his right at law. 

The defendant, who did not appear 
upon the motion, submitted to the injunc- 
tion, and from that time ceased to do that 
which the plaintiff insisted was an infringe- 
ment of his patent right. By his answer, 
however, the defendant disputed the va- 
lidity of the patent, and denied the fact 
of the poet | infringement ; and replica- 
tion having been filed, both parties went 
into evidence, the one to prove and the other 
to disprove, the originality and usefulness 
of the patent invention, and the acts of al- 
leged piracy with which the bill sought to 
fix the defendant. The case now came on 
for hearing. 


Romilly and Rolt, for the plaintiff, sub- 
mitted, that, upon the case made by the 
bill and the evidence, the court would 
either grant a perpetual injunction simpli- 
citer, or if it should think the right of the 
plaintiff not sufficiently certain to autho- 
rize that decree, that it would at all events 
retain the bill, to enable the plaintiff to 
establish his right by a proceeding at 
law. 


Wood and Hetherington, for the defend- 
ant, contended that the alleged invention 
was neither novel nor useful, and that the 
patent was consequently void. Hill v. 
Thompson, 3 Mer. 629; Morgan v. Sea- 
ward, 2 Mee. & W.544. They also in- 


sisted, that the plaintiff, by neglecting to 
establish his title at law during the three 
years that the bill had been om the file, had 
lost all right to relief at the hearing. At 
least, as the evidence did not establish a 
case for a perpetual injunction simpliciter, 
the plaintiffs, after the laches they had ex- 


hibited, were not entitled to any further 
delay, or to any indulgence from the court, 
to enable them to proceed to establish 
their title at law, or to make out a case, 
which they had failed in doing upon the 
evidence at the hearing. Bacon v. Jones, 
2 Beay. 382; 5. C., on ap., 4 My. & C. 
483. 


Romilly in reply, insisted, that if any 
doubt existed, the plaintiff was at least en- 
titled to have an opportunity of showing 
the validity of the patent at law. The 
course adopted by the plaintiff had been 
all along acquiesced in by the defendant, 
who had not appeared upon the motion for 
the injunction, nor had insisted that the 
plaintiff ought to establish his title at law. 
And he asked for the costs of the evidence 
which had been adduced, on the ground 
that the defendant had not put the plain- 
tiff to establish his right at law before the 
hearing. 


Sm James Wieram, V. C., said, that 
he did not mean to give any opinion upon 
the question, whether the order for the in- 
junction, which had been obtained upon 
motion, was regular or not, inasmuch as 
it did not contain a direction that the plain- 
tiff should proceed to try his right at law. 
Ifthe order was erroneous, it was so by the 
neglect of the court to make the proper or- 
der, the defendant not having thought pro- 
per to appear upon the motion, for the pur- 
pose of seeing that his rights were properly 
protected. Although he made this obser- 
vation, yet he entirely agreed with the de- 
fendant’s counsel, that, if a bill was impro- 
perly filed against another by one who was 
not entitled to relief, it was no part of the 
defendant’s duty to interfere, but he was 
entitled to stand by and permit the plain- 
tiff to take his own course. If the latter 
took a wrong course, the defendant had a 
right to ask the court to protect him from 
the consequence of a continuance in that 
course. The only observation which he 
felt inclined to make upon that view of 
the subject was, that although in the pre- 
sent case the defendant did not appear 
upon the motion, but submitted to the in- 
junction, yet, when the case came to a 
hearing, he did appear, and examined wit- 
nesses and defended the suit. This was 





not, therefore, quite the case of a defend- 
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ant allowing the plaintiff to take his own | right at law before the hearing of the case. 
course, and make what he could of his Much might besaid in answer to this, upon 
case. If such an order was made by the | general principles, as to which he had just 
improvidence of the court, it ought not to|made some observations. There were 
vind the rights of the defendant, but it other grounds, upon which alone, he 
must be left to the plaintiff, at the hearing, thought it would be right not to make any 
to prove his case to the satisfaction of the , order as to costs at present. The court 
court. Inthe present case, both parties; ought never to make an order for costs 
had gone into evidence; and referring| where it was probable that proceedings 
not merely to the authorities decided | might afterwards take place, which would 
by Lord Cottenham, but to his own ex- | affect the decision of the court upon the 
perience of his Lordship’s practice, both | question of costs. He was far from say- 
when he held the Great Seal and when he | ing that it was not possible that the triai 
was one of the commissioners, he thought | at law, if it took place, might exhibit such 
that this was not one of the cases in which | a view of the case as might make it clear, 
he could say that the plaintiff had so/ that the plaintiff ought never to have filed 
proved his case at the hearing, that the| his bill at all. There was no reason for 
court would decree a perpetual injunction | his now deciding that, which, as far as the 
without putting him to try his rights at| justice of the case was concerned, might 
law. The counsel for the plaintiff had|as well be decided hereafter. Another 
not, in his view of the case, conceded one | ground was this; it would really alter the 
iota of their client’s case, when upon sug- | position of the parties, if the plaintiff now 
gesting that there was a difficulty in con-| informed the court that he would rather 


sequence of Lord Cottenham’s decisions, 
they stated that there was sufficient to en- 
title the plaintiff to a decree until the right 
had been established at law. He was of 
opinion that there was a sufficient case 
for protecting the plaintiff’s title, subject 
to that; but not a case which would en- 
title the plaintiff to a perpetual injunction, 
without the establishment of the right at 


have his bill dismissed than proceed to try 
the case at law. The utmost he could 
ask the court to do upon the question of 
costs, would be, to dismiss his bill without 
costs ; in which case he would bear a por- 
tion of the costs, occasioned by the evi- 
dence which had been taken. Ifthe court 
retained the bill for a year, with liberty to 
bring an action, and the plaintiff did not 








law. The next question was, whether think fit to bring it, it was a possible alter- 
the court ought to deal with the present | native that, at the end of the year, the 
case as Lord Cottenham had dealt with | bill would be dismissed. If so, he would 
Bacon vy. Jones, (4 My. & C. 433,) or whe- | have part of the costs of the suit. The 
ther he should indulge the plaintiff by re- | bill would be dismissed, part of the costs 
taining the bill, giving him liberty to bring , having been paid. By retaining the bill, 
an action. Here the plaintiff moved for | it might be dismissed, if at all, without any 
an injunction upon notice; the defendant of the costs having been paid, and each 
did not appear. The defendant, who, it | party might bear his own expenses, or 
appeared, had done that which the plain-| whatever might be deemed just. No dif- 
tiff insisted was an infringement of his’ ficulty could arise by that mode, except a 
patent right, had eyer since discontinued | short delay. He should therefore reserve 
doing so, and had permitted the continu-| the question of costs. 

ance of the injunction: he thought there- | 
fore, he would not be pressing too hardly | 

upon the defendant, when he said that he | Bersnam vy. Percevat, June 12 and 22, 
would give plaintiff an opportunity of es-| 1846. 

tablishing his right at law, if he should | P 

think fit. The only remaining point was as | PRODUCTION OF DOCUMENTS REFERRED TO 
tocosts. Hehad been asked, in the event of | IN ANSWER—PRIVILEGE, 

his not making a decree at once, to give | PE a ne sai 
the plaintiff the costs of the evidence, | document ‘in his van. aa prt ah ne 
upon the ground that the defendant had | mainder, loses the benefit of the privilege as to 
not required the plaintiff to establish his! the purt set out, but not as to the remaindor. 
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Brut for an account. One of the de- 
fendants to the original] suit having died 
intestate, a supplemental bill was filed, to 
which his administratrix was made a 
party. The administratrix, by her answer 
in the supplemental suit, admitted that 
she was in possession of a draft answer to 
the original bill, which had been prepared 
for the purpose of being put in by the in- 
testate, but with respect to which it did 
not appear whether it had been engrossed 
or signed, or settled by counsel. The an- 
swer of the administratrix, after setting 
out part of the draft, referred to the re- 
mainder for greater certainty. In May, 
1846, a motion for the production of the 
draft answer was dismissed, the court 
holding that the document was privileged. 
The motion was now renewed, on the 
ground that the defendant, by referring to 
the document in question, had made it 
part of her answer, and that she must be 
considered as having thereby waived the 
benefit of the privilege. 


Sm James Wieram, V.C., said, that 
the defendant, by referring to the docu- 
ment in her answer, had clearly entitled 
the plaintiff to an inspection of that part 
of which had been set out in the answer. 
For that proposition, the case of Hard- 
man v. Ellemes, 2 My. & K. 732, was a 
binding authority; but it by no means fol- 
lowed that the defendant had thereby lost 
the benefit of the privilege as to the re- 
maining portion of the document. His 
Honor then made an order, that the plain- 
tiff should have leave to inspect the por- 
tion of the document set out in the an- 
swer, but that the defendant should be at 
liberty to conceal the remainder. 


Romilly, Rogers, Bazalgette, Sheb- 
beare, and W. D. Lewis, appeared for 
the different parties. 

[| Hardman v. Ellemes, 2 My. & K. 732, 
and Jones v. Pugh, 12 Sim. 470 were re- 
ferred to.] 


Swaruanp v. Mitpon.— May 29 and June 
4, 1846. 


EXECUTOR DE SON TORT—LIABILITV OF 
AGENT AS. 


The doctrine, that the receipt of the agent is 





the receipt of the principal, does not apply to 
the case of a wrong-doer; and, therefore, a 
party acting as the agent of an executor de 
son tort in collecting the assets, and knowing 
at the time that his principal is not the lega! 
personal representative, is himself liable as exe- 
cutor de son tort; and that, although he may 
have duly accounted to his principal for the as- 
sets which he has received. 


In this case, the widow aud executrix of 
a deceased party, intending to take out 
representation to her husband, began to 
collect his assets before she had obtained 
such representation ; and, in the course of 
doing so, she employed a Mr. Hewish 
as her agent, to collect the debts of the 
testator. The grant of probate bejng 
contested in the ecclesiastical court, the 
widow died without having succeeded in 
obtaining representation, which was after- 
wards granted to other parties, against 
whom the present bill was filed by a party 
claiming under the will of the testator for 
a general account of his estate. To this 
bill the personal representative of the 
widow and Hewish were made parties ; 
the bill seeking to charge the widow and 
Hewish as executors in their own wrong 
in respect of the assets which they had 
received. Hewish, by his answer, ad- 
mitted that he had received several of the 
debts due to the testator, knowing at the 
time that they belonged to his estate ; but 
stated, that, in so doing, he had acted 
merely as the agent of the widow, to 
whom he had accounted for every thing 
which he had so received. The answer 
then submitted, that Hewish ought to be 
exonerated from the costs of the suit. At 
the hearing, 


S. M. James, for Hewish, asked that 
the bill might be dismissed as against 
Hewish,with costs, on the ground that the 
latter, as he had acted merely as agent to 
assist the widow in getting in the assets, 
and had duly accounted to his principal, 
was not liable to an account at the suit of 
the plaintiff. 


Greene, for the plaintiff—Hewish by 
receiving the debts, knowing at the time 
that they belonged to the testator, and 
that the widow, for whom he was acting, 
was not the legal personal representative, 
has made himself liable as executor de 


son tort, and the bill cannot be dis- 
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missed as against him. The doctrine, 
that the receipt of an agent is the receipt 
of the principal, has no application in the 
case of a wrong-doer. Stephens v. El- 


wall, 4M. & S. 259; Snowden v. Davis, 
1 Taunt. 359. [He cited also Padget v. 
Priest, 2T. R. 97.] 


Romilly, Bacon, Baggaley, and Wal- 
ford, appeared for the other parties to 
the suit. 


Srr James Wicram, V. C.—In this 
case the widow of a deceased party, in- 
tending to obtain representation to her 
husband, began to collect his assets before 
she had obtained such representation ; 
and in the course of doing so, she em- 
ployed the defendant Hewish to collect 
the testator’s estate. Hewish accordingly 
received several of the debts, knowing 
them to belong to the testator’s estate, 
and paid them over to the widow. The 
widow did not afterwards take out repre- 
sentation to the testator, but another party 
did; and the consequence is that the 
widow might, at all events, be sued as 
executrix de son tort. The question, 
however, is as to Hewish. The case of 
Padget v. Priest, 2 T. R. 97, appears to 
be an authority for the proposition, that, 
if Hewish, in this case, had not paid over 
the money which he received, but had 
kept the money in hand, he might have 
been sued as executor de son tort. It 
does not appear clearly, from the facts of 
that case, whether that was the exact 
ground upon which the case went; but, 
according to the marginal note of the 
case, that seems to have been the point 
decided. Justice Buller, however, in the 
report, is made to express a doubt whe- 
ther the party, if he had been a servant, 
would have been liable. The case in the 
present instance is one of great hardship 
as to Hewish, and I wished to see whether 
I could avoid treating him as executor de 
son tort. The fact, that he would be lia- 
ble if he received the money and had not 
paid it over, seems to be well established ; 
and if that be so, it seems to follow logi- 
cally that he cannot discharge himself 
except by paying over the money so re- 
ceived to the legal personal representative 
of the testator. It is hard, in the present 
case, to be obliged to apply the rule, for 





Hewish might have done the act in a 
purely ministerial character, as in the 
case of a servant bringing furniture by 
the direction of his employer; but the 
authorities clearly show that the doctrine, 
that the receipt of an agent is the receipt 
of a principal, has no application to the 
case of a wrong-doer. Stephens v. El- 
wall, 4M. & S. 259; Snowden y. Davie, 
1 Taunt. 359. Hewish, therefore, though 
the case is a very hard one, must remain 
a party to the suit. He is a wrong-doer, 
and knew what he was doing. That is 
the point. 








Privy Eouncil. 


Before the Lord PRESIDENT, Lord BROUG- 
HAM, Vice-Chancellor KNIGHT BRUCE, 
DR. LUSHINGTON and the Right Honorable 
THOMAS PEMBERTON LEIGH. 


Appeal from the Supreme Court of Fort Williams, 
BEncau. 


Cowre v. Remrry, February 10, 11, and 
August 19, 1846. 


BOUGHT AND SOLD NOTES. 


C. & Co. and H. & Co. were merchants at Cal- 
cutta. H. & Co. sold to C. & Co. a large quan- 
tity of indigo, through the medium of a broker 
The broker drew up a sold note, addressed to H. 
& Co., containing certain terms, and submitted 
it to H. for his approval, when, H. having ob- 
jected to a particular word remaining, the broker 
showed the sold note to C., and informed him of 
H’s objection. C. struck his pen through the 
word objected to by H., placed his initials over 
that erasure, and returned the note to the broker, 
who thereupon delivered it, so altered, to H. & 
Co. The broker did not deliver a bought note 
to C. & Co., until required to do so by C. & Co. 
the following day, and such bought note differed 
in certain material terms, from the sold note. 
H. & Co. brought an action to recover damages 
for non-performance of the contract contained 
in the bought note; and, the supreme court be- 
ing of opinion that the bought note alone formed 
the contract, decided in favor of the plaintiffs ; 
ao held, reversing the decision of the court be- 

ow. 

First, that, the evidence being in favor of the cus- 
tom of bought and sold notes, in transactions 
effected by a broker between merchants in Cal- 
cutta, the circumstances attending C.’s altera- 
tion of the bought note, and affixing his initials, 
were not sufficient to make the bought note 
alone a binding contract ; and that a deviation 
from the custom must be strictly proved. 
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Secondly, that the bopght and.sold notes differing 
materially from each other, there was no bind- 
ing contract. 


Tris was an appeal from a judgmient:of 
the supreme court of judieature;at. Fort 
William, in Bengal; in am action by the 
respondents, Messrs. Remfry, Woollaston 
and Remfry, against the appellants, Messrs. 
Cowie, Aiishe:.d Cowie,-to’ recover da- 
mages for the non-performance of a Gon- 
tract, by which the appellants agreed to 
purchase a quantity of indigo. The ap- 
pellants and respondents:were both mer- 
cantile houses ‘at Calcutta; thei former 
carried on business under the name of 
Colvin, Ainslie, Cowie & Co., and the' 
latter under the name of Hamilton & Co.’ 
The transaction ih “question ‘was effected 
through the medium of Messrs. Whyte, 
Holmes & Co.; brokets. | On the 19th No- 
vember, 1840, A. Holmes, a member of 


that firm, addressed the following letter to}. 


the respondents :— 
“ Calcutta, 19th Now, 1840, : 
*“ Messrs. Hamit ron & Co. 


Dear Sirs—We have this day sold for 


you to Messrs. Colvin, Ainslie’ & Co., ‘the 
whole produce of this’ season’s indigo of 


the Big and Little Union, in Kishnagur, |’: 


and six-sixteenths ‘of the Mulhauth Fac- 

tory, on the following terms, yiz,:— 

c Chastity . About 4500 maunds. 

“Price. ... . 205 Company’s rup er 

. factory patho Tirobt of 
brokerage, with the usual 
allowance on. rejections, 
viz; on brokenidust wash-| 
ings, and on stuff inferior; 
to the H.C. ds 

. Usual run of the parcels. 

“ Delivery. . To be taken as,it arrives, 
and to be paid for on de-; 
livery: You aré'to have; 
the option of giving the 
rejection at the price 
they are valued. at by Mr. 
Lacroix, or to withdraw 
them. 

“We remain, dear Sirs, yours faithfully, 
“ Wuyte, Houmes & Co., Brokers,” 

A. Holmes.tendered the letter to H, A. 

Woollaston, a member of the respondent’s 

artnership, with the word “usual” stand- 

ing as a partof it. Woollaston objected, 

to the word remaining, Thereupon, A) 

Holmes took the letter to H: Cowie,:one 





of the appellant’s firm, and told: him that 
he could:not finish the transaction’ unless 
that:'word was struck out... H. Cowie 
thereupon; struck «through, the. word 
“usual” with his’ pen, and put/his initials 
over it.,‘\Holmés, ‘then delivered the letter 
to H. A. Woollaston.; ‘On‘the 20th ,.No- 
vember, 1840, Messrs. Whyte, Holmes 
& Co.,.wrote and sént to the appellants a 


letter; of corresponding date with the 


bought note, which was as follows :— 
“ Calcutta, 19th Nov. 1845. 

“ Messrs, Cot vin, Aansiiry Cowie & Co. 

‘Dear, Sins.—We; have this day pur- 
chased .on ‘your:.account!from Messrs 
Hamilton & Co., about 4500 maunds of 
indigo, being the present season’s produce 
of the Big and Little Union, in Kishnagur, 
and six-sixteentlis of the Mulnauth’s con- 
cern, on the following terms, viz :—. 
Price. ...... 206 Company’s rupees per 


‘percent. brokerage from 
«you >fejecting broken 
idust, washings, and any 
| thing, that is; inferior to 
B bs: the' H.C, ; 

“Delivery..!. To be taken.as it. arrives 
‘( _|-amdito be paid for on de- 
livery. Mr. Lecroix,: of 
‘our establishment, is to 
examine ‘the indigo, and 
state any that. he con- 
_siders to be.inferior; and 
also to value it and .the 
other rejections or not, 

as they may choose. 
“We remain, dear Sirs, yours faithfully, 

| Wayte, Homes & Co.” 

The delivery of the indigo under this con- 
tract; commenced. on the 30th November, 
1840, and continued down to the 14th Ja- 
nuary, 1841, and consisted of 1151 chests, 
ot 4,361 factéry maunds. Lacroix, the 
(person mentioned in the bought and sold 
notes, was a clerk employed in the house 
of the brokers, Messrs.. Whyte,, Holmes 
& ‘Co., and is-since dead: Large quanti- 
ties of the indigo were rejected. by La- 
croix, as inferior to run.of the parcels, 
and prices fixed. on \those. rejections by 
him. To some:of those rejections, the 
respondents did not object, but gave them 
at the lower prices; but, in respect of the 
other rejections (147 chests of indigo), the 
respondents bought their action against 


factory maund, and. 1° 


i i iti! et pe i 
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the appellants, to recover damages for the 
non-performance of the’ contract, and 
thereupon obtained a verdict for damages 
and costs. “The facts'of the casé and the 
substantial parts of the evidence beatin 
upon this question of law, are fully'state 
in the judgment’ of’ the court. 


Sir Fitzroy Kelley, (the Solicitor-Gene- 
ral,) and M. D. Hill, in support’ of the 
appeal. 


The Solicitor-General—This was ‘a 
transaction by bought and sold notes, and 
it will not be'disputed, that the ‘law in 
such cases is, that if there bé’a variation 
in any material part, between the bought 
and sold notes, the ‘contract is void and 
gone. The court below thought, that by 
Cowie reading the sold note, and striking 
out the word “ usual,” affixing his initials, 
and then delivering it back to the broker, 
he made that the sole contract between the 
parties; but it does not appear that the 
sold note was delivered to Cowie, for any 
other purpose than to get his assent to the 
alteration, The court below also thought 
that this case fell within the principle of 
the case of Rowe vy. Osborne, 1 Stark. 
N. P. 140, but we submit that the present 
is wholly different from that case. There 
the contract was not effected by the me- 
dium of bought and sold notes, for the 
contract was not signed by the broker, but 
by the party himself; it was just the 
same as if the purchaser had written a 
letter, saying he agreed to buy on the 
terms stated; but here the whole contract 
was made through the medium of the 
broker and was clearly a transaction by 
bought and sold notes. It cannot be in- 
ferred, that when the broker went to 
Henry Cowie to get him to strike out the 
word “usual,” the transaction was com- 
pleted, and the necessity of a bought note 
done away with, by his merely agreeing to 
the alteration: Suppose a draft release 
brought to one of the parties to have an 
alteration agreed to, can his signing that 


alteration be consideted the formation of 


a contract? Thestatements of the broker 
as to what''view he took of the transac- 
tion are Wholly immaterial. Where two 
notes were in fact delivered, to let in such 
evidence would be dangerous in the ex- 
treme. If, then, this is to be considered 





a transaction effected by a broker between 
other parties by means of bought and sold 
riotes, was any thing’ done to waive the 
effect of the bought noté,'varying materi- 
ally from the sold note? Thornton v. 
Mireur, 1 M.'& M.'43;' Thornton v. Kemp- 
ster, 5 Taunt. 786';' Pitts v. Beckett, 13 
Mee. & W. 743; Hawes vy. Foster, 1 M: 
& R. 368; Short v. Spackman, 2 B.°& 
Ald. 962; and Smith’s Mercantile Law, 
(3d ed. 455.) wlag 


M. D. Hill; with ‘him, ‘contended, that 
if this was fot ‘to be considered a transac- 
tion by ee and ‘sold notes; then there 
Was HO contract tdé'satisfy the statute of 
frauds, (29'Car, 2. ¢. 3.) Eastwood vy. 
Kenijon;'11 Adol. & Ell. ‘438; Allen v. 
Bennet, 3 Taunt: '169. 


Sir T. Wilde and C. Buller, for the re- 
spondents. | Lord! Brougham.— The ques- 
tion ‘is, ‘whether this is a transaction of 
bought and'sold notes ?’ You must admit 
the law, if so. ‘Rowe vy. Osborne was not 
a case of bought and sold notes.] 


Sir T. Wilde.—If this’ sold ‘note! con- , 
tains the’ contract of the parties within the 
meaning of the statute of frauds, then the 
only question is, whether it was signed by 
the parties sought to be bound?: There 
is no doubt whatever, that Whyte, Holmes 
& Co., had authority to eter into the con- 
tract. Holmes tendered the contract to 
Woollaston for his approbation, but upon 
his dissentitig ‘to the word “usual” remain- 
ing, Holmes took ‘it to Henry Cowie; and 
the effect of hig conversation with him was, 
“Do you agree to this with the word 
‘usual’ struck out of it?” and Cowie im- 
mediately drew his pen through that word, 
put his initials over it, atid handed it back 
to Holmes to be delivered to the seller. 
We have, therefore, a paper containing 
the terms of the contract, signed by the 

arty authorized ‘by ‘the buyer, and de- 
reread to the seller with the approbation 
of the buyer. ‘This was the signature of 
the purchaser for all legal purposes, (before 
the delivery ‘of the bought note ;): if it was 
not so at the delivery, it never could be af- 
terwards made a ‘contract within the sta- 
tute of frauds.’ 


Buller with him—The bought note in 
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this case, was not the means of comple- 
ting the transaction ; it was not the means 
by which the fact, of buying was made 
known, to the buyer ;. it was not delivered 
at the time, but several days afterwards, 
at the request. of the buyer, for the pur- 
pose ef sending, it, to Bombay, the tran- 
saction was, therefore, complete without 
the bought note. ay ; 
The Solicitor-General, in reply <r~Tihig 
is a clear case of bought and sold notes ; 
the broker himself states, that he delivered 
botha boughtand sold note; the contract in 
such cases is not binding upon either party 
until both are delivered, ..Thorntyn v. 
Kempster, ubi supra, et 1,Marsh. 55, [Dr, 
Lushington referred to the ease of. Hum- 
phries v. Carvalho, 16 East, 45.) That case 
fortifies my argument, and goes to show 
that the notes must correspond at the time 
that the contract iscomplete: [Dr. Lush- 
tagton. There was parol evidence there 
that, the, seller acquiesced in the sale.] 
There was no variation of the contract in 
the bought and sold notes, That case onl 
shows thatthe authority might be disputed ; 
the question was, whether the seller might 
‘reject it on: other grounds than discre- 


pancy. 


Sir T. Wilde said,. that there was a 
material alteration between the bought 
and sold notes in that case. 


Dr. Lusnixeron delivered the judgment 
of their Lordships—The appellants and 
the respondents were two mercantile firms 
at Calcutta. The appelints were the 
purchasers of large quantity of indigo 
trom the respondents, who brought an ac- 
tion against them for damages for non- 

rformance of a contract dated the 19th 

ovember, 1840. The supreme, court 
were of opinion, that the contract was 
solely constituted by a note, signed by 
Messrs. Whyte, Holmes. & Co., the 
brokers.employed by both parties, the note 
being dated the 19th November, 1840, and 
beirig the contract declared upon by the 
plaintiffs. [His Lordship here referred to 
the sold note.| The court being of opinion 
that there had been breach of this contract, 
gave damages assessed in pursuance of the 
contract, to the respondents, the plaintiffs. 


The appellants the defendants, contended 





that this sold note did not alone constitute 
the contract, but that the contract con- 
sisted of the sold note, and also of the 
bought note, being of the same date, and 
signed by the brokers, The, defendants 
also insisted at the trial, that the plaintifis 
were bound to give in evidence the bought 
note as well as the sold note. The court 
however, wag of.a cont opinion ; and 
the defendants produced thé bought note 
as part of their evidence. A question 
arose, as to whether it was customary 
in Calcutta to deliver bought and sold 
notes; and the court declared in its judg, 
ment that the evidence in favor of the 
custom preponderated, .The questions 
for us to determine are, first, what docu- 
ment or documents constituted the con- 
tract between the parties; next, what is 
the construction of the contract; and, 
lastly, whether the eontract was void or 
has been broken, The facts of the tran- 
action must be taken from the evidence 
of Mr. Holmes, (a partner in the brokers’ 
firia, and who i in London,) un- 
der acommission. He states that his firm 
acted as brokers, that he communicated 
as to the purchase with Mr. Henry Cowie, 
one of the firm of the defendants ; that 
he wrote the sold note addressed. to, the 
respondents ; that Mr. Wollaston, one of 
the respondents, objected to the word 
“ysual,” the word “ usual” occurring in 


| this manner ; “ 205 Company’s rupees per 


factory maund, free of brokerage, with the 
usual allowance on rejection, viz.; on 
broken dust, washings, and on stuff inferior 
to the wswal run of the parcels.” The 
objection was to the word “usual.” He 
says, that he stated this objection to Mr. 
Cowie, who he thinks read the letter, 
struck through the word “usual” and put 
his initials “ H. C.,” over it, Mr. Holmes 
adds, that he delivered this note so altered 
to Mr. Woollaston, to bind the sale as a 
contract between the parties. Mr. Holmes, 
on his cross-examination, states, that 
“there was a bought note as well as a sold 
note. He. delivered the bought note to 
the defendants for the purpose of their ad- 
vising their friend of the.purchase ; he 
did not deliver it asa contract, but subse- 
quently to the day of the contract, for the 
purpose aforesaid. It was not then cus- 
tomary at Calcutta to deliyer a bought 
note to the purchaser, or a sold note to the 
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seller.” Mr. Ferguson, however, a wit- 
ness of much greater experience, and 
whose opinion was adopted by the 
court sittiiig, also as a jury, says, “ He 
considered it the invariable custom at 
Caleutta, to deliver bought and sold 
notes: it was so in 1840, and is so now.” 
Then, upon the whole of this evidence, we 
must: determine what is ‘thé legal conclu- 
sion, as to the way in which it was the in- 
tention of the-'parties ‘that ‘the contract 
should be made, and whether any and 
what contract was made! According to 
the custom prevailing amongst merchants 
at Caleutta, the contract should have been 
by bought and sold notes; and the ne- 
eessary inference is, that the parties in- 
tended to contract acéording’ to the ctis- 
tom. But this is not all; there are de- 
livered to both parties bought and sold 
notes, according to the custom. The ac- 
tual dealings correspond with the usual 
practice. hat is to be set off against 
this? Nothing but the statement of Mr. 
Holmes, evidently a young and inexpe- 
rienced person, who deposes that he did 
not believe stich & custom to exist, though, 
at the very momént, he was de facto fol- 
lowing it.' All the acts of the two parties 
show they were acting in obseryance of 
the custom. Mr. Woollaston requires the 
sold note to be corrected according to his 
sense of what the‘contract should be: 
Mr. Cowie, one of the defendants, re- 
quires a bought note to be delivered, 
Looking at all these facts, we think, that 
if there be no other evidence or circum- 
Stances to the contrary, we must come to 
the conclusion that the transaction is to be 
considered as a contfact by bought and 
sold notes, and to be governed. by the 
rules applicable to such a contract. What 
is there in this‘case that militates against 
such a conclusion? The fact, that after 
the sold note had been shown to 
Woollaston, and he objected to the word 
“usual,” the same note had been shown 
to Mr. Cowie, and as Mr. Holmes says, 
he thinks read over by him and afterwards, 
as he deposes, the word “usual” struck 
through, and. the initials “H.C.” of Mr. 
Cowie’s name added by him. It is con- 
tended, on the part of the respondents, 
that the conclusion to be drawn from this 
circumstance is, that Mr. Cowie by this 
act, so sanctioned the sold note, that he 





and his firm were bound’ by all the condi- 
tions therein’ contaiméd; that such note 
immediately’ constituted the contract be- 
tween the parties, and if accepted by the 
respondents, became binding’on the ap- 
pellants ; entirely abrogating pro hdc vice 
the customary mode of “yo he! bought 
and sold’ notes, and all the results 
— therefrom. Tt’ may be true, that 
merchants ‘dealing inter se, are not bound 
by any customary mode of moma 
and that'they may adept another and dif- 
ferent mode of contracting’ if they'think 
fit;’ but’ we ‘are of opinion, that ' the 
presumption is strongly in fayor of the 
custom, and that any alleged deviation 
thereftom must be strictly proved.’ Now, 
what was the course of this transaction ? 
Mr. Cowie, as thé acting partner of ‘/his 
firm, Communicates with ie Holmes, the 
broker, and they come to some understand- 
ing as to’ the terms on which the indigo 
was to be purchased. The custom of 
dealing by bought and sold notes having 
been proved, itmust be presumed that 
Mr. Cowie intended so to deal, til! the 
contrary be. proved. “Mr. Holimes ‘con- 
ceiving that he understood the terms 
agreed upon by Mr. Cowie, embodied 
them in thé sold note, which he sent to 
Mr: Woollaston the seller. There is nei- 


ther ‘proof nor presumption that: Mr. 


Cowie saw this note before it was sent. 
Mr. Woollaston returns the note through 
Mr. Holmes, with an objection to the 
word “ tisual.”’ Mr. Holmes has an inter- 
view with Mr. Cowie, and tells‘him he 
cannot finish ‘the transaction unless the 
word “tisudl” be strack out; and so far 
as appeats, it was for this, arid this pur- 


pose alone, that the sold note was shown 


to Mr.'Cowie. Mr. Holmes thinks he 
réad it.. Assuming he did read it, for the 
purpose of considering whether he should 
m 
8 


Mr. | co ply with the demand made, whether 
he 


ould consent to one proposed and 
designated alteration; he was not (what- 
ever might be’ the legal consequences,) de 
facto réquired to read it, with a view to 
determine whether it contained the terms 
intended to contract tpon. First of all, 
was it intimated to him, that by the act he 
was asked to do, he would depart from 
the accustomed usage, and irrevocably 
bind himself atid partmers by that single 
note’? This signature of the alteration 
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can only be taken to indicate the approval 
of, or rather his assent to, that alteration 
in that note. Weare of opinion, that it 
would be exceedingly dangerous to the 
safety of all mercantile transactions, which 
so mainly depend upon usage and. the ob- 
servance of it, if, we were to infer from a 
circumstance of this description, that the 
purchasers were bound by this sold note 
alone, contrary to the custom and. con- 
trary to the course of the transaction itself, 
thereby establishing a contract by an act 
not in itself purporting so to do, and of 
the consequence of which Mr, Cowie was 
not apprized, and, which no. mercantile 
man could be expected to surmise, We 
are of opinion, that the contract was not, 
as held in the judgment of the supreme 
court, evidenced by the sold note alone; 
but that it was a contract by bought and 
sold notes, according to the custom in use, 
and to be so dealt with. We think, that 
the established usage of dealing in the 
mercantile world, should be held in high 
respect; the very existence of such usage 
shows, that in practice it, has been found 
useful and beneficial. The presumption 
is in its favor, and no departure from it is 
probable; and, therefore, not to be infer- 
red from doubtful circumstances, and es- 
pecially not from circumstances which, in 
the opinion of mercantile men generally, 
would not be conceived to produce any 
such consequences, The court below re- 
lied on the case of Rowe v. Osborne, 1 
Stark. N. P. 141, Though this was only 
a decision at nisi prius, yet we acknow- 
ledge its weight, as being the opinion of a 
most eminent judge, (Lord. Ellenborough,) 
peculiarly conversant with mercantile con- 
tracts; but we think that case is so mate- 
rially distinguishable from the: , present, 
that itis not only not directly applicable, 
as was admitted by the court below, but 
that the principal upon which Lord El- 
lenborough relied, cannot be made appli- 
cable to the circumstances of the present 
case. In Rowe v. Osborne, the note de- 
livered to the vendor.was actually signed 
by the purchaser. The note of the con- 
tract afterwards sent to the purchaser 
differed from it. Lord Ellenborough held, 
that the note signed by the purchaser con- 
stituted the real contract. The principle 
upon which Lord Ellenborough so ruled, 
is not stated; but we apprehend it must 





haye been this: that the signature clearly 
evidenced the consent of the purchaser to 
buy on the terms stated in the document. 
For that purpose, and that purpose only, 
could the document have been submitted 
to him for his. signature,,and being so 
signed by him, the necessary, and. inevi- 
table conclusion, in the absence.of fraud, 
is, that he knew and approved of the terms, 
and expressed such approyal by his — 
ture. The vendor ie, assented, to 
those terms, there was a complete contract 
between the two parties; and the yery 
fact of such a signature by a party being 
contrary to the custom of buying by 
bought and sold, notes, (which are signed 
by the broker), showed that he relied upon 
himself—his own, act and deed—in con- 
cluding the bargain, and not upon the 
broker, or on any note to be hereafter de- 
livered to him. ..The present case we 
think essentially different. Here, the note 
received no signature from the party it 


was submitted to; the party, not for the 


purpose of considering if it contained his 
intentions, but solely and exclusively for 
the purpose of asking Mr. Cowie’s, con- 
sent to the removal of one. word ; and to 
that removal he consents and affixes his 
initials in approbation of that removal, 
and nothing else. We cannot consider 
this as.a proof of knowledge of contents, 
and a consent to be bound by the whole 
instrument, abandoning the usual mode of 
contract, by bought and sold notes. We 
have examined all the other authorities 
cited at the bar, but we do not think they 


apply with, sufficient closeness to require, 


any further investigation. We feel bound, 
therefore, to differ from the supreme court, 
and the judgment they have pronounced on 
this part of the case. We think that this 
must be considered as a transaction, inthe 
contemplation of the parties, by bought 
and sold. notes, and that the contract is 
contained in both the notes and not in one. 
If this be so, it is admitted that there is 
a material variation between the two 
notes ; and then the consequence follows, 
from all legal principles, that no binding 
contract has been effected, To,such pur- 
port is the decision of the Common Pleas, 
in Thornton v. Kempster, 5 Taunt... 786 
To use the words of Mr. Baron Parke in; 
another case, the parties never have 
contracted in writing ad idem. For these 
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reasons; we are of opiriion that the: judg: 

ment of the court below must -be reversed, 

“and judgment be entered forthe :defend- 
ants below, the appellants: here: 1: must 
add, however;'that-this is the:judgment of 
a majority of their Lordships, and that 
the Chancellorf the Dutchy of Cornwall 
was inclined to have takena different: view 
of this case. ' yell vient 

Judgment reversed. i! 








In the Queen's Bench. 
Before the Right Honorable ‘Thomas Lord DEN 
MAN,’ Lord Chief Jiistice, and ‘the rest of the 
Judges. |) - i by ssed evil } 


Vv. Lawson.—April 27, 1846. 





SonomMAN 


The first count of a declaration forjlibel, after, in- 
troductory averments that plaintiff was a mer-, 
chant at St..H., and employed by captains of 
ships, touching at the said Island, to stpply them 
with ftesh water, specifying the manner in which 
the said ships were so supplied, aud that a cer- 
tain ship called **M.,” applied to plaintiff for 
water, and was supplied out of wooden tanks, 
stated, that defendant published of plaintiff and’ 
his said trade, and of the said supply of ‘water to 
the said ship, a letter which: contained the follow- 
ing passages :— The ship.‘ M.,’arrived from B., 
on Saturday, and the passengers landed in almost 
a dying state, It appears that they were all 
tolerably well up to their arrival at St. H.,'where 
they took on ‘board fresh water: ' There is no 
doubt that their illness was ogcasioned ‘by the 


water, and it appears the water is rum into acop- 


r tank at St..H., from whence the casks are 
led along side. ‘There is no doubt therefore, that 
the poison is imbibed from this copper tank, and 
it’ behooves the authorities immediately ‘to order 
its removal and replace it, with an iron ne.’ 
Innuendo, that plaintiff had been guilty of selli: 
and supplying bad and unwholesome water to, 
the, said ship M. ag. eee 
The’ second count,’ after avefring that defendant 
published the’ preceding letter, “‘inubstanco.as 
follows, that. is to say,” ‘(setting it out,) “stated 
that defendant published another letter of and 
concerning plaintiff, &c.s; and of and concerning 
the last mentioned letter, containing the follow- 
ing passages: *‘T beg leave to'corréect an error'I 
was led into, respecting the passengers of the ship 
M., being ,poisqned bythe water supplied at St. 
H., from a copper tank. I stated that' the tank 
belonged to government. ‘Thisis an error. ‘The 
copper tank is fitted tip ina small-sehooner be-' 
longing to Mr. S., which runs alongside 'the ships 
as they arrive, to supply them with water. iy 
tains of ships homeward: bound, will therefore do 
well to beware of the fatal consequences that may 
result from taking in watet that as beén probably: 
lying some days in a eopper tank ; the evil effects 





of which, they ean ascertain by inquiry of the 
captain, doctor, or owners of the M. The 
doctor deve hives it to be’a decided cake of poi- 

* ‘gon ?” 'Ffeld, in? arrest of judgment, ‘first, that 

| there ‘was nothing in the first letter which war- 
ranted the innuendo applying imputation of mis- 
conduct to gplaintid and therefore, that the first 
count could not be sustained. 

Secondly; that the seéond’ letter was so connected 
with’ thefirst, that the first ought to have been 
set out.and declared on as, part, of the libel in the 
second count; and: that for,want of this, the 

_ second count was defective. ‘ 


’! Queerée, whether in an intrdductory averment it is 


sufficient'to state thé stibstatice of a writing? 


Oasz for \libel. The, first:count of the 
declaration. alleged, ,that; the plaintiff, 
before; &c,, was a merchant, and carried 
on bnsiness a&such merchant, atthe island 
of-St. Helena, and, heretofore and before, 
&e.,'was and still is accustomed to be em- 
ployed for,reward in that behalf paid to 
the’ plaintiff, for the purpose of conveying 
to, selling and. supplying with fresh water 
and provisions, fromthe shores, of the,said 
island,.divers, ships or vessels passing by 


.and éallitig at the said island of St. Helena; 


and that, the plaintiff, before, &c., had, for 
the better, and forthe more easily supply- 
ing the ships or yessels,.so calling as afore- 


aid with water, purchased and procured 


a-certair ship, or,schooner, for a large sum 
of money, to wit, &c., for the purpose of 
conveying the said water to and from the 
shores of the said island, to and on board 
the said, ships..or vessels, passing by and 
calling at the said island of St. Helena ; 
and had the said ‘ship or,schooner fitted up 


-with divers wooden tanks or cisterns, for 


containing, holding and conveying the said 
water for the:purpose aforesaid ; and that 


8! before, &c., a.certain ship or vessel,called 


The Moffat, then, on her voyage from 
India to England, with divers persons, pas- 
sengers, officers,:and crew on board, .ar- 
rived and called at the said island of St. 
Helena, for the purpose of taking ina sup- 
ply of fresh water, for the use of the said 
last. mentioned ship ;,and the said persons, 
passengers, officers. and crew on board, 
during her then ensuing voyage from St. 
Helena to England, and thereupon, after- 
wards and before, &c.,.a ‘certain, person, 
then being the -captain of The Moffat, 


then employed the plaintiff, and agreed 


with the plaintiff for, and the said plaintiff 
did then sell, convey and deliver on board 
the said last mentioned ship, a large quan- 
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tity of fresh water, to wit, &c., of grent 
value, &c., for the use and supply of the said 
last mentioned ship, during, her then yoy- 
age to England, and the plaintiff did-then 
convey thé simé to and on board ‘the 
Said last mentioned. ship, in the wooden 
tanks and cisterns of the,said ship. of the 
plaintiff, from:the shore of the said island 
of St. Helenw;'and that: the said ship, 
The Moffat;* afterwards arrived ‘m the 
river Thames, from, off her said voyage. 
Averments of the good, character of the 

laintiff and of the purity of the water. 
Phat the défendant on the 11th October, 
1844, wrongfully, &c., published in a news- 

aper called “The Times,” ofand concern- 
ing the plaintiff, and of and concerning 
him in the way of his said trade, or busi- 
ness and employment respectively as afore- 
said, and of and concerning the water so 
supplied to the said ship, The Moffat, 
as aforesaid, and- of and concerning the 
plaintiff’s conduet, in and about the sell- 
ing, convéying and delivering the said 
water on board the said ship, The Mof:- 
fat, a certain false, &c., libel, 'contam- 
ing the false, &e.,' matter following, of 


and concerning the plaintiff, and of and) 


concerning him in the way of his said 
trade, or busimess and employment re- 
spectively as aféresaid, and of .concern- 
ing the water 86 supplied to the said ship 
as aforesaid, atid of and concerning his 
conduct in and about the selling; convey- 
ing and delivermg the said water on board 
the said ship, The Moffat; (that is to 
say) rahi in 
“ To The Editor of The Times. 
“Sm—The following shocking oceur- 
rence deserves to be made known, as it 
may be the means of saving: the lives of 
passengers fron India: The ship. Moffat 
(meaning the aforesaid ship) arrived from 
Bombay on Saturday, and thé passengers 
landed in almost a <dymg state:  Ipap- 
pears, by a statement made by two or 
three sufferers, who are’ officers in the 
army, and are’'¢ome home on sick leave, 
that they were all tolerably well up tothem 
arrival at St. Helena, where, as is cus+ 
tomary, they took on board ‘fresh water, 
and in a few'days after leaving that 
island, they were seized with violent pains 
and vomiting, which continued daily up 
to their arrival in Englend. Their gums 


became black; and the under part of their 
tongue black: No. one} noteven the doe- 
tor, who suffered equally with the captain® 
and: his wite,! could aceount; for it: but 
there is né doubt that their iJIness was occa- 
sioned by the water’; and) it. appears the 
water is ron into’ a dopper tenk (at St. 
Helena; from whence the casks are filled 
alongside. There is no doubt, therefore, 
‘that the poison: is imbibed from this cop- 
per tank, and it behooves the authorities im- 
médiately to order its removal, and replace 
it with an iron one, 1 saw the two young 
officers Thay eaeanee the ‘most t oom d- 
ful-agony. _ 1 should be gied to. hear from 
the passengers of other ships from India, 
whether they had been like sufferers. by 
the St. Helena water, in order that a pro- 
per! representation may’ be laid ‘before 
government, which there is no doubt the 
cdéptaih and’ owners of The Moffat will 
fee] it hécessaty to: do.’ I remain, Sir, 
your most, obedient, \ 'Navticus.” 
nding, caw one rary shape 
te vig pleinti ilty 
of supplyi bad and unwholesome St 
to the said ship Moffat. Shy isin 
Second ,count,:—That, after. the. said 
arrival of the said ship, The Moffat, in 
pHing — o thyme and before the icom- _ 
mitting of the ‘grievarice hereitrafter meén- 
i to wit, on the tith October, 1844, 
the defendant caused, to be printed and 
eee im the said newspaper, a certain 
ef Or 'statemiént, “in ance as’ f6l- 
lows, that is 't6 say,” [the declaration then 
set. ont the former letter verbatim, without 
any innuendd.| And that the defendant, 
further contriving,&c., afterwards and after 
thé publication of the satd last mentioned 
letter or statement, to wit, on the 17th 
October, 1844, falsely, &c., did publish, a 
certain ‘other false, éce., libel of and con- 
cerning the plaintiff, and of ‘and’ concern- 
ing him in the way Of ‘his ‘said trade or 
busmess;, and, employment as aforesaid, 
and--of and concerning the water so sup- 
plied‘and delivered by him on board the 
said'ship, The Moffat as aforesaid, and‘ of 
and concerning his conduct, in atid about 
the .selling, conveying and delivering the 
said water-on board the said ship, and of 
and concerning the last mentioned letter 
or statement, containing, amongst other 





things, the false, &c,, matter following, of 
and coneerning his.conduct, in. and Spent 
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the selling, conveying/ and delivering the 
said water on board’the: said ship, and of 
and concerning the last mentioned letter 
or statement ; (that is toisay), 


“Sr. Herenwa Warer. ©» 
“To the Editor of the: Times. 
Sin.+I beg leave to! correct an error 
I was led: into, respecting the: passengers 
of the:ship Moffat: being ‘poisoned by the 
water supplied at St. Helena from a .cop- 
pertank. I stated that the tank belonged 
to government. This is:anerror. The cop- 
per'tank is fitted upin\a small s¢hooner be- 
longing to Mr: Soloman, which runs: along- 
side the. ships asthey drrive, to supplytherm 
with water.’ Captains ofiships homeward 
bound, will’ ‘therefore do well to beware 
of: the fatal consequences that may result 
from takingiin water ‘that has: been’ pro- 
bably lying:some: days in a copper tank, 
the evil effects of which they can ascertain 
by inquiry: of ‘the captam, doctors, .or 
owners of the Moffat. The doctor pro- 
noun¢es it to be a decided case of poi 
son. lay) 29% 41 Navticvus.” 
Thereby ther meaning and. intending, 
that the said waterso supplied ‘and. de- 
livered by the plaintiffi to the said ship, 
The Moffat ‘as ‘aforesaid, was ‘bad, un- 
wholesome, and) poisonous. | There: was 
no allegation’ of special damage: On the 
trial, before 'L Denman; C. J., at: the 
spring assizes for Surrey, in 1845, a ver- 
dict was given for the plaintiff, with da- 
mages on both counts. “In the following 
Easter term, a rule) nist was:obtainéed for 
arresting the judgment, on the grpund.that 
the letter set: out:in the first count did not 
contain libellous imputations on the plain- 
tiff, or on the schooner, ‘and that the first 
letter ought tov have béen set-out in hec 
verba in: the: secénd’ count, because ‘the 
second letter purported to incorporate ‘it 
ot for a néw ‘trial, against which, at: the 
sittings after last Hilary term, 


Montagu Chambers; Butt! and Edwin 
James;showed cause.—As tothe first count, 
the inducements, colloquium and innuendos 
taken together, show that: the first letter 
points to the plaintiff, and) reflects upon 
him in his business of ‘a water carrier or 
a water dealer! Thelibel does: not’ say 
that the tanks belonged to the authorities. 
The: jury have found that the declaration 

VOL. VY. 3 


ies Denman, C.J., and. Coleridge 





pointsithe libel. corréetly sand. the court 
have na means of coming..to\a different 
conclusion. ;: Bayley ‘and. Littledale, JJ., 
in Goldstein v. Foss,'6 Bu & C.154; Lord 
1 d.,\in' Gomi. 
perts v« Levi, 9. Adol, * Eil.282 ; Bat 

B., in» Gardiner w. ‘Williams, 2: C. & :M. 
78. . Lord’ Abiager, C..B.4 in. Hughes! v. 
Rees, 4.Meée. & W. 204; Ingram. Law- 
som, 6: Bing. MC. 212 ;.8..C., in’ Envor; 
1 Mee. & 'W. 245; Ltd Denman, C. J., 
and Litiledale, J:; in Ramsey x; Elmes; 3 
Jur\1189; 1: Stark! on Slandét, 387,418; 
In Sir Akiles Fleetwood/y. Cutle, Cro. Jac. 
557.) There:was:a fietitious name, which 
was pointed ‘by the innuendo to:the plain- 
tiff; here theveis.a'colloquiuni, connecting 
the libel with the plaintiff and showing that 
lie was intended to: be referred to.' © Peake 
v. Oldham, Cowp. 275; Fisher v..‘Cle- 
ment, 7 B. & C. 459,472. In Sweetapple 
vi Jessie; 5B. & dol. :27, the word. “.fe- 
loniously,”. which was essential:to the col- 
loquium was omitted. (In: 1) Statk. on 
Slander, 391, it is said, “ But, in the next 
place, whenever the ‘actionable quality of 
the publication: arises from circumstancés 
extrensie of the words: themselves, aver- 
ments ave nécessary to show that such cir- 
cumstances exist, and'to comect the words 
with. those circumstances.’ Here the 
words may bear the interpretation put 
upon the jury; and. that is sufficient. 
Lord Abinger, in Gutsole.v.,\Mathers, 1 
Mee.. & W. 495. | {Patteson, J—The 
letter in thé\first ¢ount refers toa tank on 
land.| . It is stated by a preliminary aver- 
ment, that the schooner was supplied with 
water alongside. “The tank might be not 
a fixed tank on shore, but a floating tank, 
which was brought alongside the vessels. 
As to the second count, the. second letter 
is a libel in itself, and may be read: with- 
out the first. If the’ first letter and: the 
colloquium which ‘applies to it, are struck 
out of 'the:déclaration, the | second: letter 
justifies the verdict... If not, the first letter 
being stated ‘by way of inducement, it is 
sufficient to'set it out in‘substance. . Sup- 
pose @ series of articles'in a:mcwspaper 
ora review, and it was nécessary to point 
one of them, whieh was the \causé of ac- 
tidn, to the plaintiff by a:reference to the 
others: ' would ‘it be ‘neéessary to set out 
the others in words ? Suppose a slander 
of and concerning:aw agsertion made the 
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Iw the Queen's Bench—+Seloman v. Isawson: | 





day before; must 'that assertion: ‘be set 
out t | Witdiaots, 31s there any mstance 
of a compendious degeription of matter 
in' writing ¢}. ) Phe rulesas to setting forth 
the. ‘libel. which: is\ declared 'upow, do net 
. the’ setting forth of’ in the 
inducemeént..: ‘Stephns on'Pleading, 409, 
Stlredsy Com. Dig.'* Pleader,’!E.18, 19, 
citing Co, “Ivitt: 1303, ay, Com: Dig 
“Pledder,” ¢. 43. It would not be ne-« 
tosprove'the whole of ‘the first ‘let+ 
ter. b-Stark>on Slander}. 400. . In Cooke 
v. (Con, 3 Mid! 81410; and Wright v. 
Clements} 3\Bs & A, 603, The fibel itself 
was ‘set out in sabstance; and the objec- 
tion' was! ito! the:mode: of ———_ 
slander itself, notto theinducement. [The: 
also cited Shephérd:v.' Bliss, 2 Stark. :N: 
Py C1510. | Buckingham ¥: Murray, 2 ©. 
EP .A6pIA OTS cqro’d sawdblO 


> 


‘Shee; Serjt.,. and Pecicosk, eaintiiaeee | 


First, the dllegations “of and concerning 
the plaintiff} and of atd:concerning his 
trade and business,’ are essential. John- 
son v. Sir: Juhn Aylmer, Cro. Jac. 26; 
R. v. | Alderton, | Bay. 280 3 R: vi Horne, 
Cowp. 672, 682; Lowfield v. Bancroft, 
Str. 934; AR. v. Marsden; 4 M. &:S.: 164. 
The declaration is) bad: after verdict, un- 
less it appears on the declaration, ‘by: the 
words of the; ibel themselves; that those 
materiaballegationsare supported. Lord 
Abinger\'in. Gutsole v. Mathers, 1' Mee. & 
W..495., in conformity with 1/ Rail. Abr. 
81, pli 25. In Sir: Miles Fleetwood 'v. 
Carle, Gro. Jac. 557, there» wasi a collo- 
quiui of ‘speeches had by the defendant 
concérning the plaintiff, which it would be 
necessary to prove. f{Dhey cited James v. 
Rutlechy4; Co. 17. Thevallégation »‘* of 
‘ani) concerning” is not:technically'a eollo- 
quium) and the. dedlaration contains «no 
yon oe colloquium “where words are am- 
piguous in themselves, the: verdict: of the 
jury will not help them.” | Lord Abenger, 
Cy Byin Flughiv. Rees, 4 Mee. &&:W. 
204, 207. . If the court sees that the words 
do not apply:to any particular person, a 
party cannot bring his action and say, ‘I 
did the acts -of which the libel was pub- 
lished.’ {Patteson, J—You.contend, that 
ifthe’ words were; “ There was.a great fire 
at the house of W.H.,” it would: not be 
actionable; but that it would. be other- 


wise, if the words were, “somebody: set |; 





fire tothe house of W.H.’’| The'secona 
letter shows that the words complained ot 
in ‘the first letter, ;wére not ‘intended :to 
refer to the, plaintiff, :as’to ‘the second 
count, the inducement and the second letter 
together constitute /the libel.. ‘The words 
in the secondlettér derive their éffect front 
the first:letter. .. By the form of the: count, 
the first: letter, is necessarily: imcorporated 
into the second letterso.as to form part of it; 
and>it:is therefore necessary to set out the 
first.letter because no icompendious state- 
ment of & document.can convey its: correct 
méaming: | Wood v. Brown} 6: Taunt. 169; 
Lenthiov. Axtell,46 TR. 162 ; Cooke v: Con, 
3M. &'8.,110; Lord: Tenterdon,C. J., and 
Holroyd, J .,.in' Wright; Clements, 3:B: 
& iA. 503. The statement} that it, is:set 
out “in substance,” excludes the! notion 
that the tenor of. /it isegiven: The first 
létter is:‘not mere surplusage:; it’ is intro- 
duced:as qualifying and giving the mean- 
ing of the:siecond letter »:the: “ evil effects,” 
mentioned!:in: the second letter,; are: not 
known withont reference: to it, and) there+ 
foreitiought ave been set out. Lord Fen- 
terdon, ©. J., in Buckingham v. Murray, 
2 €.!& P\ 46. The-second letter applies 
all that was said if the first: letter assum- 
ing thatthe ship was whder:the control of 
the authorities, to the; ownership: of the 
ship by the planitiffj.and if; the defendant 
had'ploaded as justifidation 'to the second 
count, he! must have justified the contents 


of the first letter; as: well'as ofthe second, _ 


{ Butt, contra-—~All the allegations are di- 
visible, Piggrns wv.« Cogswell, 3-M. & 8. 
369.} | Patteson, | J.—Suppose ai para- 
graph in a newspaper stating)a great deal 
of evidence: at;a: coroner’s inquest, :and:a 
verdict: of, wilful:sraunder:against a) person 
waknown, and imthe paper of tha nextday 
it! ;was stated that AlB. was'the: 

referred to in the account:of the coroner’s 
iriquest the day: before : would) it: not be 
sufficient to: allege that'the cordner’s. jury 
had found a verdict of wilful murder against 
@ person unknown ?|\\ Ef the count véfers 
toa statement made by the defendant, it 
must set:it out; but:not if.itrefers.to ‘a fact; 
and the same rule seems. to. prevail, 


whether the previous: matter! referred to 


was. in. writing or existed: in parol-only. 
In Gutsale v, Mathers; 1 Mee.k& W. 495, 


the action-was for words spoken: 


Curi adiwvult, 





Pe a a 
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Tn the Queen’s Beuch.—Solomaa v,, Lawson. 
Lorn Denman, C. J,, now delivered | the court in the cage of Gutsole y, Matheng, 


the' judgment .of the court--—This isan 
action for.a libel,.and the.dee¢laration con- 
tains ‘two counts, upon which a,general 
verdict was found for the) plainuf; and a 
motion has: been, made in. arrest, of judg- 
ment. x 

The firist count states, thet the plaintiff 
is a merchantat St, Helena, and employed 
by captains of vessels touching at the said 
island, to supply them with fresh. water, | me 
[specifying the manner in which the said | der 
vessels aré 60 a, 3] that a certain 


vessel called The. Moffat edt to the 
plaintiff for: water, and was.st out 
of wooden tanks; that the defeadant pub- 


lished. of the plaintiff and, his said trade, 
and of the said:s of water tothe said 
ship, The Moffat;.a lbel,in, the form of a 
letter, whichis as follows : [His Lordship 
read the ae meaning and intending 
that the plaintiff had been guilty of selling, 
conveying and supplyivg,bad and unwhole- 
some water tothesaid ship, The Moffat, And 
the objection to this count is, that, although 
the imputation applied to the plaintiff in 
his trade and employment be clearly ac: 
tionable, there ‘is, in truth, no imputation 
upon the plainuff or any other individvel 
whnadiee: In the coursé of the argu 
ment, many cages were cited for the pur- 
pose of showing the object and use of 
preliminary allegations, and the proper 
ce of an innuendo.” ’ We'do riot, ‘how- 
ever, deem it to be necessary to enter into 
a detailed examination of those cases, be- 
cause it was properly admitted in the ar- 
ae that the introductory averments, 
&e., sufficiently ex the “ and em- 
oyment’ of the ‘plaintiff, ‘and because no 
pores was questioned ‘except thé last 
above set out. 

And that really involves the whole. If 
there be contained in the alleged libel mat- 
ter which is capable of receiving the mter- 
pretation put upon it by that innuendo, 
there is no fault in the. count ios os hav- 
ing explanatory averments to fix and point 
the Tet But generally, if the ord 
written or spoken cannot apply to the in- 
dividual plaintiff, no previous averments 
or subsequent innuendos ean help to give 
the words an application which they have 
not.. And that “is the’ reason why ‘the 
words must be set ont, as was obseryed by 


Lord Abinger, in giving ..the judgment of 





1 Mee. & W. 495, 503: “It ought to 
pear.to.the court, upon the face of thede- 
claration, by the. words or. signs them-, 
selves, that they are su ced ie fis 
such averments., of, ann 


pet igi hes “al / 


committed Pe palny a ht ;”” 
erect warrant the ‘nove 
x) mmitted the said 
or email it be Tesnttt f i 
ing an, jury, for the tiff, for’ the 


court must see that the fe 4 do not and 
cannot mean it, and ps ond arrest the judg- 
ment,.acc A gm est quod 
cortum xeddi aly estion ie Te- 
fore is, whether the aiid libel heat ‘any 
reference to any. vidual, Tn th a ak 
mencement, a statement. igs ma ‘ 


ness on, board The Mo hay- 
ing taken in water at St. ~aLg a the 
sickness beginni fier; tha to there 


Soon. 
is no, doubt that sae ae was, caused 
by. the; water ; and_ jit appears, that 
water is,run into a copper tank at St, 


Helena, from which the ca ue re JH 
alongside, ‘here.is no, doubt, “ngs ore, 
that the poison js imbibed. Barn th @, cop- 
- | per tank, and it. behooves the autho 

to replace it with an, iron one,” 1 pie 
vious impressign from Fea A $ state- 
ment is, that the,tank was x e pets 
to which. the, hips came. to 

also,, that as.‘ the authorities ”( 
something opposed to a iodndaly .). were 
called. upon to interfere, th at the tar 4 
longed. to the authoriti 


Suppose, POwRIDF (which is, pages 
see S good. un 00 YG at the ror 
mean, a.tapk on board a. vessel tted - 
to supply others with, water, an 
“ authorities” are called upon. Hy id 
a nuisance belonging to ne ay 
sou Be question on rors what in idu; i 

is pointed at; 18, no’ to 

show that the plaintiff alone had Ais eee 
with a tank to supply shipe, with water at 
St. Helena; bi is uncertain, “therefore, 
what number, of ersons: there may Re 
St..,Helena similarly situat fei 2, tovall of 
whom,the ouution on, Wap ia oe 





that 


ply, and to,none particula 
therefore, that there is psi in the jet- 
ter which, warrants the innuendo. app! 

the imputation of misconduct, to the plait 





oe oe 
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tiff “and ‘that this ‘count’ canhot be ‘sus- 


Be gps ga ragilatociys - 
“'The'sécand count sets dat; ih substance, 
the letter alteady obsétved’ upon, ‘ahd the 
following’: [His Lordship réad the’ second 
letter.} Arid the'quéstion upon this secotid 
cdunt is, Whetlier the two ‘létters, taker 
rogethek, ‘edtistitute the’ ljbels,. r whiether 
thé second letter, per sé, ‘cain be’ consider- 
éd ‘thé ‘libel, and" the ‘first''dily intrédue- 
tory matter.’ Updii thé’ fornier supposi- 
tion, wé ‘are. ‘not ‘aware’ that, it’ was at- 
tempted’ to support™'the count, nor do we 
think it. possible 'to'do so, in’ the’ face of 
such numerous and unvarying' authorities. 
In addition to the case alréady cited; ‘we 
may briefly ‘advert to’ sdthe’ othérs, ’ Tn 
Cook ¥. Cog, 3°M. '& ‘8. ‘220, judgment 
was artésted it an action‘of slander, be- 
cause the Words themsélyes ‘wéte ‘not set 
out: In’ Wood'y. Brown, 6 Taunt: 169,'& 
case ‘Of ‘libel, ‘the declaration was’ held 
bad, on géneral demurrer, for not setting 
out the ‘Tibel} ‘and, lastly, not’ to’ waste 
time by unnécdssary’ citation, in’ Wright 
v. Clements, 3°B. '&, Ald:''503,' jadgment 
was arrésted forthe like ‘defect,'the fit 
bel being set out, (as heré,) “In substance, 
as. follows, that is ‘to say :” the learned 
jlidges there distinguished swbstance’ and 
tenor, observing, that “ténor’’ ‘has’ aequir- 
ed a technical sense, and implies that the 
libel’ is set Out in’ A@é verba'>' and Hol- 
royd, J., compares the case of ibe! to that 
of forgery, in which it is wellknown that 
the forged instrament mtist have‘ been set 
fork in words dnd’ figutes, but for’ the re: 
cent statute of 2, &' 3° Will. 4, ¢: 123: 
“'Theh! are the two letters incorporated ; 
and is the first, by referénce, niade part 
and parcel by thé secotid’?’ ‘Now, the se- 
cond Tetter is’ averred' to be publishéd (in: 
ter alia) of and ‘coticerning the first. “The 
second letter begins “ by’ correcting ‘an 
errdt, the writer, (the same writer, Nauti- 


cus,) was led into his former statement,” | - 


which'can only mean thé statement in the 
first letter. ‘The error is then said to be, 
“in stating that the tank belonged to 
government.” ' But what tank? It must 
thean the tank to which such mischievous 
cohsequences ate attributed in the first 
letter.’ It then asserts that' ‘he tank is fit- 
ted up in a schooner of’ the plaintiff, 


and cautions captains homeward bound 
against taking in water which has proba: 


‘bly: been’ lying in- a ’c 





r tanks and 
again teverts' to the ‘effects upon The 

offat, but nodin the same terms: Inthe 
first/letter the symptoms are minutely :de- 
scribed, to’ lead to the eonclusion, that the 
copper tank produced the sickness ; some 
of which particulars are to be found in 


the ‘second, though ‘it. ends” with—“ the 


doctor [promsuscod it a decided case of 
n lS Metres : # te rtcrn 


Tt was asked by the learned counsel for 
the defendant; whether, if ‘a ‘justification 
had been attempted, it would have been 
sufficient to' continé ‘it to'thée second letter. 
This, pethaps; must ‘be considered as. an 
illustration rather than an advancement 
of the! argumént; because the answer 
must dépend upon this! whether ‘the: se- 
cond letter can be considered ‘as indepen- 
dent of the first, and a@ substantial libel, 
which is the whole question.) 

Without .' pronouncing! any | opinion; 
whether, in the particular ‘case’ of libel, it 
be sufficient to state the substance (as:‘op+ 
posed to the tenor,) of any writing, though 
introductory only,'-wé think the second 
letter is so far ‘connected and identified 
with it, that: the’'first ought to have been 
set out;' and that,:for want of this, the 
second count is. defective. | (yi 

ie Rule absolute. 





Wiuxinson |v. Gaston,——June 2d, 1846, 
Declaration in assumpsit sated, that, on the 15th 
October,-a, p., 1845, in consideration that plain- 
tiff, ‘at the request of. defendant, would’ etiter 

~ into the service of défendant, and serve. him for a 
-! certain time, to wit, from the day and year afore- 
said, until’ the service should be determined by 
reasonable notice in that behalf on either side, 
defendant’ promised plaintiff to retain and employ 

. him, plaintiff, and to continue him in’ such’ ser- 
‘vice wutil such service shoulda be determined as 
aforesaid, to wit,:by/reasonable notice, jin that 
behalf as, aforesaid:. Averment, that: plaintiff 
did afterwards enter into the said service of 
defendant, and hath always, from the commience- 
ment thereof, been réady'and willing to remain 

‘ and continue in the said service of defendant; 
‘and during all that, time, tendered and) offered 
himself to serve defendant. Breach, that de- 
fendant did not nor would continye plaintiff in 
his said’servicé, but on ‘the contrdry theréof, did 
afterwards, to ‘wit;\on ‘the same day and year 
aforesaid, refuse to suffer plaintiff to. continue 
any Jonger in. said ice of defendant, and 
wrongfully discharged plaintiff therefrom. with- 

. out prevjous notice in that behalf:—Held, first, 
that: it was not necessary for. plaintiff to show 
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nie pg, ing noting (ia! upc ta the -ser- 


Second that. the,dischagge appeat 
been after the © “cominencetueh of, th 


10 #1 
{ 


tort grn 


ave 
service: : 

Thirdly, that thé allegations‘of vealbioes endeansh 

cence Se RES reper sa . LN 
fy WTO ERAN we oviesion eiectob 

Anes ‘Declaration: sine; meted fe 
heretofore, oti the! 15th Ootsber, ai! 1848) 
in consideration’ that! plaintiff, at the “ret 
quest of ‘the defendant; doula ‘onset itt 
to. the‘employ’ and setvice’ of the’ defetr- 
dant, to’ wit, in’ the copay of secretary, 
and serve him: in’ that capacity for a ver- 
‘tain time: ‘tamhanlenneed and'agreed tp- 
on between them;’ to. wit, “from the ! da 
and year aforesaid until! the said: § 
should be determined by due‘ and-teason* 
able notice in’ that behalf on 'éither side, 
at and for’ a dertain ‘reasonable ‘salary | the 
and wages; to wit, at the raté ‘of J erat 
month ‘thrétighout the ‘year, ‘the’ defer 
dant’ undertook ‘arid then promised’ the 
plaintiff to ‘retain and: he ame the 
plaintiff, in ro m0 acity aforesaid, up 
the: terms afor and ‘that. the de 
dant. would rea the the oreo 
and. wages ee and continue ’ him 
in such‘service yy until such ser- 
vice and: employ tho ‘be determined as 
aforesaid, to wit, by due and ‘reasonable 
notice ‘in ‘that behalf as aforesaid; and 
the ‘plaintiff saith, ‘that, although: he, the 
plaintiff, “confiditig’ im: the said: ise 
of the defendant; did afterwards; to’ wit, 
on; 8. aforesaid, entér. into’ the said ‘ém- 
ploy and service of the defendant, i ‘in’ the 
capacity aforesaid, and on the térms afore- 
said, and hath always; from the commence- 


ment thereof hitherto, been ready’ and 


willing to remain and continue in the said | been 
service and ‘employ of the said’ nt, 
in théicapacity and on the terms afore. 
said; Po during'all that: time: 


and offered ‘himself to serve the defendant || 
‘in buch service and: enployment, and ‘in'|! 


such ‘capacity, and ‘upon: the terms afore- 
said): all<of ‘which the defendant during 
all! that time had:notice, yet: the defen- 
dant did not nor would continue ‘the plain- 
tiff in his said service and employ‘in man- 
ner aforesaid, and: according’ to his said 
promise, but, on the contrary thereof, af- | s 
terwards, ‘to ‘wit, on! the sare day: sand 
iyear afuresaid, refiised to' suffer the 'plain- 
4iff to continwe any “longer, in the seid 


. | the 15th’ 


setvide mph inihe of the defendant, and 


wrongfully disc tiff theres 
from without’ an Taducakean whatso- 
'| ever in that behalf, and huth thetice hither 
to wholly : ‘neglected: and’ refused ' 
' tet se the® wid’ plaintiff = 


medhs 
Sd mp en 
te olin en na oe A if! mg tr 
ous’ al the setting’ out’ ef ‘the 
contract,’ prt toed ‘by 'the 
words to wit,” ate: torbelcontdere 
immaterial, then the eottract is’ hot 
out! with sufficient endany ,'y bigot si 
are considered as material, then 
is open'to'the followiti ‘Objections; 
livet, first, ‘that ‘it isnot’ shown with “es 
cient certainty that the‘alleged breach; 
atadedienst plaintiff, 'took ‘place a 
Pray of service cominenced, ‘tt 
muchas the'peried of ‘service v 
es 1845; whi 
“ from” is exélusive of the’ Tast-mer rea 
day, and the alleged ‘discharge ‘may have 
m|taken place on the same ithe ey ap 
day; and, secondly, that “the di 
which the plaintiff is ate ‘to’ reat ee 
tered into the service, and ‘the ‘day’ 
which the defendant is: Mega to” 
discharged ‘hini,' ‘respectively, ought’ ib 
have been ‘Bays Coningtt with the  con- 
tract, and ‘they’ respe days 
which  élapsed Before the commencement 
of \the period of betviee. And ‘also): 
the-discharge ‘is ‘the ‘only’ bréach all 
to have takén. place without notice, whi 
distharge does hot app ii ‘to have been 
after' the ‘commence: he 
yews arid! thet? the tbe 
10: vt is ‘not’ ane ve 
Tithot raed vi Pane also,’ y ekae pam 
whoertain: what'is the mening of the' 
pression ** without ‘any previous notice! in 
that behalf,” which! ision, ‘as infsetted 
in’ the ‘count, means, most’ inntutally, . 
‘out any ‘prévious’ ‘totic’ of ‘the’ oe 
discharge,—d meaning not’ sufficient! tb 
‘sustain’ ‘the ‘breath, ‘because: the 
would have beet equally deterntim 
notice given’ by the plaintiff; and’ it Se 
plaintiff did give’ abs notte, the’ service 
was’ determined; netwithstandin 
subsequent désire on his’ part to. citi 
dt:and that ‘the ehh! uid to he 


leged with greater certainty that the a 





tiff gave no ‘hotive ? And ‘that ‘the ‘count 
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should aiso:haye been alleged with greater 
certainty that, the nefusal to employ sub- 
to 

igus! Roce by. either party, 
et sal is\double + aver /both 


ier ne defendant. im hi loudinan 

Joinder in demurrer. The points 
of demurrer were, stated, ta be, first, that 
plaintiff does not show that he gave no 


ations and 

‘the count, double, as more fully ex- 

me ape sae demurrer ; and, the plain- 

"will also.,rely en ..the maker agen 
ane She eR 


Py ie ‘in support of the deondetpnads 


First, the phrase “ from that day” is exclu- 

e, and —— the words ‘fromthe 
" exclude the 15th: 
The breach.is restrieted by the 


y/and year aforesaid,” 
October, 
speci 
risy. 
Hien 12. Mee. & W.187, 
Clayton's case, 5, Co..1}3,, Norris v. The 
undred. of Gawtry, 139; Thomas. v. 
ey lg 213 b.; Anon., Sir F. Moore, 
40, pl. 128 ; Dowling v v. Foaall,1 Ball. & 
Beatty, 193; Wiocher x, Nernie, cas. t 
hare Hardw,. 116 ;, ‘Vin, Aér.,. 
1,16; Lester, ¥: Garland, 15 Vea. 248; 
Mason y. Ogilvy, cited 1d:254,} | Welliame, 
p referred to di. v. Gamlingay, 3 T. BR. 
13; 5. C.,, 696... Hardy,y, Ryle, 
OB. &C.6 603;4 
sense into the law on this subject. 
modern cases, the courts have 


allegation of the discharge. Har 





pal a. wasexcluded, Gorst.v. Lewn- 
Sisk im, 434; Webb vy. Fainmaner, 3 

W.. 473. (In 4 Kept’s Comm. 94 
Dis 4 itis said, “ it was, the old. rule 


that.a os RM AS: From the day uf 
the date, ox fram. the date, equally , began 

to operate the. day after the date, Co. 
Litt..46 b. this rule was afterwards 
shaken, and from the date, or from theday 
of the date, may, be either inclusiye.or ex- 


alleged discharge . was | Will’ 


. | zation is 


antle,.3.T. R. 307 ;'Edgev. Pem- 
[He cited 


mie te ap 


cluswe ofthat day, according: to the con- 
text or subject-matter; and the courts 
Pthiini'o' ds ‘to effectuate’ the 
deeds of parties, ‘and not ‘destroy... 
Pugh... The. Duke. of : Leeds;; Cowp. 
Ordinarily the dey of: the 
;|demise is inclusive and to be considered 
in, eommputing;, the time of its commence- 
ment and termination, The reason is, that 
this construction, is-here used, not by ‘way 
of computation, but of passing, an interest 3 
and when there is nothing else to.guide the 
construction, that one is assumed, which 
is Most , to. him: in, whose. fayer 
the instrument, is made, and an immediate: 
interest;  [He. alse cited Brig ge- 
low -x..Wilson,, i Pick, 495, Mass.| [ Pat- 


teson, J.-—Suppose’ you, ave: right an the 


daterpretation of the word. “from,”. all 
the ether ave laid under a, videlicet, 
The \allegation of the Mime of the..cbm- 
mensement ef the service is material, and 
cannot be rejected. Secondly, the deela- 
for ayerrng that;the plaim- 
uff was ready and wmlinsods we Roane 
during that time, he tendered and offe 
to serve thedefendant, |. Maule, Jin Jack- 
son V~. Allaway, 43 Liaw Journ. C,.P., 84; 
Ring vy. Roauburg. 4:2 Tyrwi, 4684.2 C. 
& iJ. 418.,) Third » the avexment, that 
the plaintif? was discharged without any 
kell olibednnage Getke wrecpeer 
”? the proper aver- 
ment would have been, ‘ flint he was dis- 
charged without reaspniablesiotice on either 
side!’ -[ Patteson, J,—It would :have been 
superfluous for the plaintiff to allege that 
. | he did. not ; give, any notice: he says that 
he was ready: and willing, oaneerngpenent 
serve the defendant.) 


‘dented, contra —First, the declasntion 
states the: proniise of the ao Senne to be 
in consideration. that the plaintafl would 
enter into the, service ef the) defendant, 
that is, at.once, not from the emery. day. 
The words “from the day afores 
not necessarily mean exclusive of on 
ef the contract ; and:here it appears that 
tlie service. was to commence on that day. 
The eases. show, that the word ‘ from’ 
may be exclusive of the day of the. date 
of a document, unless somet appears 
to the co ‘The objection, therefore, 
that the: plaintift may have been dismissed 





‘before the day.on which the service was 
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to’ cortimenceé is unfotinded, becaase it ap- 
ears in the declaration ‘thet the plaintiff, 
had entered into the service of the defend 
ant, But suppose the defendant ‘did’ dis- 
charge the plaintiff froth the’ sérvierbe 
fore the service commended, the 
tion taken’ would’ be’an answer ‘only’ alte 
that day on which ‘thé séryite wil’to’ coni* 
mence, until the. coritratt‘was put an end 
to. “The “breach & 
the whole of that “po 
which was to be performed after that time 
until the commencement ofithe suit. {-Pas- 
téson, J.— Now say, ‘that if: this ‘had: been 
@ contract !on the 15th: October, to serve 
from Christmastiext, the declaration would 
be good, because: the plaiutiff might: eriter 
into tlie service: of: the defendant before 
the day mentioned in the contract.|) The 
breach would” be as \ to the residue 
after the: 16th, the plaintiff. may: have‘en- 
tered into the service ‘by :mistake;* + [Pats 
teson, J.—Then; ought not ‘the: breach 
to have! been, that the defendant vefused 
to take’ the’ plaintiff into his’ service 4] 
The contract is'td’ vetain:and employ'the 







plaintiff, not to take him into.the service of 
the defendant. '[Patteson, J—The breach 
night have ‘been, that the defendant: re-. 


fused’.ahy longer! to’retain the plaintiff in 
his service.] ‘If the plaintiff was not in 
the defendant’s ‘service, the defendant 


would be bound"to: retainhim during all 
the days subsequent'‘to’ that on which the: 


contradt was: entered ittto: Secondly, it 
is not sufficient that the plaintiff was ready 
and willing; he must-have gorie to the de- 


fendant! and tendered: his servieds. “The | 


only question’in Jackson: ¥. Allaway, 13 
Law Journ, ©! P84, was; whether it 
was materialté prove the tender Ifa 


son contracts to deliver sat a partieu- 
lar place, he is bourid to go there with them. 


{ Patteson, J —The defendant might show 
a demand and refusal, thougli he had’ not 
traversed readiness arid’ willingness.] 
Thirdly, it would’ be for the defendant to’ 
plead that the plaintiff gave notice to de- 
termine the service. ' Kingsburyv. Collins, 


_ 4 Bing. 202. 


Pashley, in reply —The orily materitl 
part of ‘the breach is that! which follows 
the words * but of’ the ‘contrary thereof.” 
‘Harrisv. Mantle; 3’T!R.'307. All that 
appears in this declaratién is, that the’ de- 


ferctant refuses to.continue the plaintiff ir. 
awiservice; whichis: not’ ‘the service :con- 
tracted'for. | [Pattcson, J—In Jackson: v. 
Allaway, 13: Law Soarn. ©.:P 584. if the 
contract’ by the ‘plaintiff wes to farnish a 

‘of iron, andi the defendant: was 


to. — team. ip aera was 
to be deposited by the plaintiff. The de- 
cision in every case is to be taken accord- 
ing'to the subject nvatter:|' ‘There ‘is no 
— term in that case, and it'is recog- 
76d in ' Boyd'y. Bett, Q,B. Rep. 242. 
[ Patteson, J +.W hat effect’ do you give to 
the averinent;' that the ptamtff did: not 
enitér ‘into the sétvice of the defendant ac- 
cording to pos rs pe Pa ado 
merit is’ repugnant, if it‘ is applicable te 
thie terms rivenaben aha vodny thing 
done ‘under the contract, because tho eon- 
tract isof'a subsequent date, after verdict 
an ambiguity’ isto be taken against the 
party makingthe averment. Lord’ Hunt. 
bs inoer’ v. Gardner; 1B. & Ci BO, 
[ Peacock._ Ambiguity is not one of 'the 
grounds of special dermurrer.] © That is 
not necessary where the’ dnly' mode of cur 
ing an’ objection is by saying’ that ' thé 
Phrase is‘ambiguots. ' «’ ergot Cre 
'* Lord‘ Denman, C.J. The’ first objec- 
tion is, that the declaration does nét show 
that the plaintiff himself had not given 1é-— 
ticé to ‘determine the service. Iam of 
opinion, that’ the ‘objéction is ‘quite wn- 
founded ‘arid’! inconsistent with the aver- 
ment, that the plaintiff was ‘ready’ and 
Willing’ to: serve ‘Dlie~sécond: objection 
depen on the question, whether the word 
“from,” ‘rigidly excludes ‘the :day’; and 
that ‘question must be ‘always answered 
with reference: to all the circumstances. 
That ‘is: the’ doctrine’ of ‘the American 
‘case, and of ' all the ood decisions in ‘our 
courts ‘in’ this country. ‘We may, in’ this 
case) make the presumption that the word 
‘is not exclusive : ‘that'objéction, therefore, 
‘does not prevail." Thirdly, as to the ob- 
‘jection that the allegation of the plaintiff's 
‘readiness and’ willingness; her with 
that of his tending and offering himself, 
make’ the’ ¢ount ‘double. Suppose that, 
| with: teference to thé=first objection; the 
tendering alone is* not sufficient, and that 
-Teadiness and ‘willin "are necessary 
| alao; stilt; the only thing iit’ issue’ would ‘be 
\thietender © the third objection therefore 
‘ener 'wellfourdeds: 5 on oe on 
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-Parteson, J-~-Fhedemurrer is founded 
upon the notion, :thatcin thé plirase, * from 
a certdin day,” the day mti/| be excluded; 
but ‘that “is‘ not necessarily: so, and: this 
declaration containsiavexments contrary to 
that construction. |: If the, plaintiff entered 
into the éérvice of the defendant on the 
day of the agreement, aud the defendant 


discharged. 'the, plainfiffon the same day, | |, 


the parties acted upon it as an agreement 
to es place. on ru day; If. the refusal 
was on the day on whith the contract, was 
ee how. they under; 
stood i. nye ae te 
an agreement exc ay.) At may, 
he a matter of evidence .what passed on 
the oveasion,; of: making, the agreement, 
it, mmay:; have been hy parol :| we, do; not 
know what it. was, This case;is not, within 
the authority of jany of those cited, ; As 
to the objection arising;upon ithe jallega- 
tion\ of readiness and wallingness, the com- 
mon ani ordinary avermen} in, acting for 
dismissal from service is, that the plauntiff 
offered’to centinye jin the, service of the 
defendant, and, the issue would be upon 
that -rather than upon, the readiness and 
willingness. As to the, remaining objec- 
tion; if; a; person. is ready, and: willing to 
serve ,another,,it; would, be idle to go..on 
and say that he did not give notice to, de- 
termine'the service :, it is iaconsistent with 
his offering to contimue in the seryice. J 
am of opinion, therefore,,; that .this is a 
good. declarations: , Be trite 


‘Williams, J.—The point principally 


relied upon’ by Mr. Pashley, was the. first 


objection ; and that depends wpon whether 
it is necessary to construe the word “from” 
as exclusive., In: R. v.; Stevens; 5 Kast, 
244, the word “ until’ anderwent consider- 
able discussion, which shows that the word 
may, admit, of a/ different construction, ae- 
cording to ‘the’ mature,.of the | contract. 
Suppose the word: ‘from’ is, generally 
exclusive, still ‘there’ is no--rule of law 
which prevents,.us from. interpreting the 
word in another sensé with, reference; to 
the terms of the. instrument, and to include 
in the agreement.the day from which the 
relation wasto begin,, Mr. Pashley’s pro- 
‘position, that, theve:is.an absolute sense of 
exclusion in,the word, is erroneous. If con- 
stracted, with reference to the terms of the 
instrument, it may well refer. tothe;day, 
and so include that dayj,as to that-peint 


the: words. “ready and. willing” render, 
any. further allegation unnecessary ; in one 
part of the argument, Mr. Pashley says, 
that the allegation is encumbered, and that, 
itis doubtful on, what the issue should be. 
taken; bat it appears to me that the issue 
y, well be, that, “ he, didnot tender him. 
self to serve the defendant.” , 1, 
byte) a Mi ude ment for, plaintiff. 
THE ELDON ANECDOTES... 
A) ¢ase of someam nce came onto 
be tried ab Carlisle; came down 
with a special Tetainer of oye reve odt 
was.a salmon) fishery ‘case. 1 led on the 
other side.’ At our consultation on the pre- 
ceding ‘evening, it’ was agreed, that I and 
my associate, should néver ask a witness a 
quéstion' except inthe language anddialect 
of Ganbeblect, which Bear¢roft could not 
understand; Accordingly, when. I began 
to ¢ross-examine his first witness, who had 
said.a. great deal about the salmon, good 
and bad; which the fishery had produced 
in different sdasons, I asked whether they 
were obliged, to make ‘ould soldiers” of 
any of them. These words, ‘ould sol- 
diers”” to be made of<jsalmon, puzzled 
Bearcroft, ‘and he applied ‘tome to give 
him) an explanation of them, | I told ‘hitn 
that. it was not my husiness to assist, in the 
leading of a cause, my adversary, whose 
abilities and knowledges, &c. &c.,, He 
then applied to. the judge for an explana- 
tion, who-teld him he could give, him none, 
beeause he: could, (net conceive what 
the words meant. After a squabble be- 
tween the; judge‘and myself, 1 explained; 
bnt shennigoous the whole, cause, there was 
hardly a question asked by us. which did 
not, produce’,a, similar scene. .The jury 
were astonished, that neither judge nor 
Beawcroft had wisdom enough to under: 
‘stand: what they. all ,so, well understood : 
and {they jinferred from Bearcroft’s ex- 
treme. ignorance of what, they all so well 
knew; thathe had arotten cause. We got 
alvendiet, and, Bearcroft swore that no fee 
should ever, tempt him, to come among 
such a set of barbarians as the Cumberland 


men again. It seems an“ ould soldier” is ~ 


made by hanging up in a,chimney, a’ sal- 
mon caught out, of due season, when the 
‘fish is white instead, of red; and it ac- 
-quires/in the chimney, a colour like a spl- 





dier’s old ved: coat, half worn out. 
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